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July 1, 1959—June 30, 1960 


ABSENCES 
(See Leaves of Absence) 


ACCOUNTABLE OFFICERS 


(See, also, Certifying Officers and Disbursing 
Officers) 

Debt liquidation. (See Sct-off, compensation, 
etc., due civilian employees, accountable 
officers, etc., dehts) 


ACCOUNTING SYSTEMS 


Accounting form  prescription—General 
Accounting Office authority—since au- 
thority vested in Comptroller General to 
prescribe forms, systems and procedures 
under sec, 309, Budget and Accounting 
Act, 1921, 31 U.S.C. 49, is specifically 
made applicable to municipal government 
of Dist. of Col., 31 U.S.C. 2, and that 
authority is required to be exercised con- 
sistent with provisions of sec, 112 of the 
Accounting and Auditing Act of 1950, the 
omission of Dist. of Col. from specific terms 
of the 1950 act is immoeteria! insofar as 
application of principles, standards, and 
related accounting and auditing require- 
ments are concerned; therefore, establish- 
ment of accounting system for Dist. of Col. 
is required to conform to standards pre- 
scribed by Comptroller General and to be 
submitted for approval pursuant to sec. 
112(b) of the 1950 act, 31 U.S.C. 66(b) 


ADMINISTRATIVE DETERMINA- 
TIONS 
Conclusiveness 
Bidder’s qualifications—although more 


ADMINISTRATIVE DETERMINA- Page 
TIONS—Continued 


Conclusiveness—C ontinued. 


ally used, the computation of such 
amount by Commissioner would be 
binding on parties except for bad faith 
or gross mistake, the concurrence of 
Commissioner in amount negotiated 
between builder and Corps of Engineers, 
notwithstanding it did not conform to 
computations made in accordance with 
prescribed formula is without legal 
effect and, even though time for price 
revision has expired, the proper amount 
is that determined pursuant to terms 
of contract. 


Page 


Military matters 


A certificate by commanding officer of 
nonavailability of quarters which 
accompanied a claim for quarters 
allowance for officer, who prior to 
vicating bachelor quarters and mov- 
ing off base was advised of determina- 
tion that adequate quarters were avail- 
able in new officer quarters, is not 
conclusive upon sccounting officers 
under quarters allowance provisions 
in sec, 302, Career Compensation Act 
of 1949, in view of facts which clearly 
establish availability and adequacy of 
Govt. quarters, so that the mainte- 
nance of quarters off base must be 
regarded as for officer’s convenience 
and precludes payment of quarters 
allowance. 


detailed descriptive data might be re- 
quired from bidders who have not had 
prior production experience than from 
established manufacturers, nature and 
extent of proof of bidder’s ability to per- 
form pursuant to contract requirements 
are matters primarily for determination 
of contracting agency and, when in- 
terests of Govt. are adequately pro- 
tected, determination of contracting 
agency will not be questioned 

Contract disputes—fact questions—al- 
though, under Capehart housing con- 
struction contract which requires Fed- 
eral Housing Commissioner to determine 
amount for price adjustment purposes 
based on difference between replacement 
cost computed according to bidder’s 
wage schedule and wage schedule actu- 


Quarters allowance claims under sec. 
302(b), Career Compensation Act of 
1949, 37 U.S.C. 252(b), which precludes 
payment of quarters allowance to 
members of uniformed services as- 
signed to Govt. quarters or housing 
appropriate to grade or rank and ade- 
quate for themselves and dependents, 
are for determination on basis of facts 
in each case rather than on basis of 
specific administrative authorization 
or certification that is contrary to 
actual facts, and although contempo- 
raneous authorization or certification 
by proper authority of quarters avail- 
ability or adequacy usually is con- 
sidered to be the best evidence of 
facts, it is not conclusive where facts 
are otherwise established_.......... oun 
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ADMINISTRATIVE EXPENSES Page | ADVERTISING -Continued. Page 
Limitations. (See Appropriations, limita- Necessity or nonnecessity—C ontinued. 
tions, administrative expenses) Exemptions— Continued. 
ADVERTISING Railway mail service— Continued. 
Necessity or nonnecessity regarded as changeover from train 





Amended contracts—to amend existing 
military family housing contracts, under 
which construction is virtually com- 
pleted, to include construction of health 


to highway bus service due to dis- 
continued or curtailed train service 
to come within negotiation authority 
granted to Postmaster General under 


eenter or other community facilities, a a 537 
which additional facilities may not be AGRICULTURE DEPARTMENT 
regarded as an inseparable part of Appropriations. (See Appropriations, Agri- 
original contract work and would en- culture Department) 
large scope of contract, would be con- Foreign trade and assistance programs 
trary to advertising requirement in Interest—in computing interest on agri- 
sec, 403, Housing Amendments Act of cultural commodities sold to friendly 
1955, 42 U.S.C. 1594(a), notwithstanding nations under sec. 403, Agricultural 
such amendment would not increase Trade Development and Assistance 
cost limitation for housing units-....... 566 Act of 1954, which provides for payment 
Exemptions over periods not to exceed 20 years from 
Common carrier services—contracts for date of last delivery in each calendar 
transportation of mail by motor car- year and interest from date of such last 
riers (star route contracts), which have delivery, where more than one delivery 
long been subject of special legislation, is made during a calendar year, no 
which required such contracts to be interest would accrue until date of last 
awarded after advertising may not delivery in each year..............-..... 823 
now be cor sidered contracts for trans- Payment basis—to construc sec. 403, Agri- 
portation services under sec. 321(3), cultural Trade Development and As- 
Transportation Act of 1940, 49 U.8.0. sistance Act of 1954, 7 U.8.0. 1731, which 
65(a), which permits the award of con- provides with respect to sales of surplus 
tracts for transportation of household agricultural commodities to friendly 
effects and Govt. property and sup- nations “that payments may be made 
plies without advertising, and coverage in approximately equal annual amounts 
of mail transportation contracts under over periods not to exceed 20 years,”’ a8 
general advertising statutes in 41 authorizing payments on a bi-annual or 
U.S.C. 5 and the liberalization of deferred 10- or 20-year payment basis 
advertising procedures, particularly would be to construe the word “may” in 
with respect to 60-day advertising re- its permissive sense without considera- 
quirement by act of May 1, 1958, may tion for entire context of sentence and 
not be construed to permit negotiation without regard to qualifying words “‘in 
of mai] transportation contracts with- approximately equal annual amounts”; 
Ae BI iicenancnccsencnnnensess 485 therefore, while the section does permit 
Railway mail service slight flexibility or variation in annual 
A change in transportation of mail amounts, it may not be construed as 
under metropolitan area plan, which authorizing payment ia other than equal 
would involve discontinuance of star annual amounts or in approximately 
route contract and include new equal annual amounts................. - 823 
extended service outside present rail AIRCRAFT 
operations of railroads through oper- Carriers liability for overtime payments for 
ation of motor vehicle freight service inspection services—establishment of unt- 
over highways, may not be regarded form flat rate for inspection of private 
as substitution by railroads of bus aircraft by Bur. of Customs during over- 
transportation service for abandoned time periods and on Sundays or holidays at | 
or curtailed train service so that such ports of entry from Canada, Mexico, Cuba, ' 
new service may be contracted for and other nearby countries in lIfeu of 
by negotiation under authority in present system of charging actual com- 
iP ey Ol Rcnarscnenscesnensiuns 537 pensation earned by employees rendering 


In connection with establishment of 
metropolitan plan for transportation 
and distribution of mail within a 
particular geographical area, the 
discontinuance of transportation of 
mail by rail carriers between certain 
points and substitution of motor 
vehicle freight service to meet new 
delivery schedules may not be 


service, which is administratively burden- 
some, would substitute system of charges 
that would require overpayments from 
some operators to offset underpayments 
by others, is not permissible under 19 
U.8.0. 267 and 1451 which require that 
each person requesting inspectional serv- 
ices be charged amount sufficient to reim- 
burse Govt. for cost of overtime or extra 


an a 
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AIRCRAFT—Continued. Page | APPOINTMENTS—Continued. Page 
compensation and expenses incurred for Without regard to other law—in view of 
ee 220 specific provisions in secs. 5 and 7, act of 

ALASKA Sept. 2, 1957, P.L. 85-262, 71 Stat. 588 and 


Commissary purchases—transportation 589, which deal with exemptions from laws 


costs—the purpose of commissary stores 
provision in sec. 613, Dept. of Defense 
Appropriation Act, 1960, being to require 
the fixing of commissary prices to cover 
substantial part of costs of operation of 
commissary store system, the statute 
should be regarded as remedial in nature 
and liberally construed, and exception as to 
transportation should be strictly con- 
strued, so that, in absence of any indication 
in legislative history that phrase ‘‘exclud- 
ing all transportation outside U.S.”’ means 
transportation outside boundaries of any 
State, the usual meaning—transportation 
to place without U.S.—should prevail; 
therefore, the prohibition must be regarded 
as requiring inclusion of cost of transporta- 


affecting employment of persons by 
Lincoln Sesquicentennial Commission, 
term “‘services’”’ in sec. 4 of act, which 
confers broad discretionary powers on 
Commission in procurement of “supplies, 
services and property”’ without regard to 
laws and procedures applicable to Federal 
agencies, does not have reference to per- 
sonal services; therefore, in absence of in 
vocation of authority in sec. 4 to exempt 
civil service retired annuitant who was em 
ployed under contract by Commission 
from annuity deduction provisions in sec. 
13(b), Civil Service Retirement Act, 5 
U.S.C. 2263, together with fact that such 
deductions were made, employee’s com 
pensation must he regarded as subject to 


tion in U.S. in sale prices of commissary annuity deduction_......-..-.------------ 681 
Gili ti ales a tee 3gs | APPROPRIATIONS 
Courts—disposition of fines. (Ses Courts, Agriculture Department 
fines, disposition, appeals taken from Administrative expenses—limitation—the 
Alaska magistrate courts) administrative expenses limitation in 
Statehood—transportation of remains of em- Title II, Dept. of Agriculture and Farm 
ployees—after admission of Alaska and Credit Admin. Appropriation Act, 1960, 
Howali into Union, employees officially which precludes use of funds in “this 
stationed in those States were only en- authorization” for administrative ex- 
titled, under act of July 8, 1940, 5 U.S.C. penses for price support programs on 
103a, which authorizes the transportation agricultural commodities in short supply 
of remains at Govt. expense under certain for 1960 in excess of $50,000, is applicable 
circumstances, to benefits which are pro- to programs for which administrative 
vided for employees in U.S. [who die expenses were incurred during 1960 fiscal 
while in travel status} rather than to year and does not apply to new price 
benefits provided for employees stationed support programs financed with 1961 ap 
in Territory or possession of U.S. or in propriations, even though programs 
foreign country; status of Alaska and were incident to surplus agricultural 
Hawaii on date of death of employee being commodities produced in calendar year 
determinative of benefits payable by 1960. ..-.--------0---2---0---+-2-------- 665 
NN i oo insurance on overseas automobiles—al- 
ANNUAL LEAVE though authority for procurement - 
(See Leaves of Absence, annual) insurance on Govt.-owned automobiles 
in foreign countries granted to Dept. of 
ANTITRUST MATTERS State by act of Aug. 1, 1956, 5 U.S.O. 
Ae disqualification of bidders. (See Bidders, 170h(a), and extended to Foreign Agri- 
allegations of unfairness, etc.) cultural Service under Dept. of Agricul- 
APPOINTMENTS ture and Farm Credit Admin. Appro- 
Reappointments distinguished—the purpose priation Act, 1958, makes appropriations 
of the proviso is sec. 3(b), act of June 21, for Foreign Agricultural Service avail- 
1955, 33 U.8.C. 852(b), requiring termina- able for purchase of insurance for ve- 
tion of appointment of Assistant Director, hicles of that Service, such specific 
Coast and Geodetic Survey, six months authority for only one agency indicates 
after appointment of new Director, was to that other appropriations of Dept. of 
give continuity to bureau during period Agriculture would not be available for 
' new Director was becoming familiar with insurance on overseas vehicles of Agri- 
duties; accordingly, term ‘new Director” cultural Research Service even though 
in the proviso is construed as having refer- other than monetary considerations in 
; ence t® person appointed to serve first foreign countries would make such 
| term and not to Director who is reap- insurance coverage advantageous to 
pointed upon completion of first term so Give nc tilsictoneubetiestedteamente 145 
j that appointment of Assistant Director Refunds for program violations—the de- 
i need not be terminated six months after posit of unearned conservation pay- 
reappointment of Director..............-.- 765 ments, which are refunded to Govt. by 


4 
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APPROPRIATIONS—Continued 





Agriculture Department—Continued. 
farm producers for failure to carry out 
Great Plains conservation contracts ex- 
ecuted under sec. 16(b), Soil Conserva- 
tion and Domestic Allotment Act, as 
amended, 16 U.S.C. 590p, to Treasury 
as miscellaneous receipts pursuant to 
sec. 3617, R.S., 31 U.S.C. 484, would, to 
such extent, deplete the amount appro- 
priated by Congress for Great Plains 
Conservation program and defeat its 
purposes; therefore, such unearned re- 
funds—as distinguished from refunds of 
earned payments which benefited the 
program—are for credit to the eppro- 
priation from which made and are avail 
able for purposes of the program........ 
Authorizations—deviations—while costs of 
judgment against U.S. in condemnation 
proceeding instituted by U.8. under 33 
U.S.C. 593 incident to Gulf Intracoastal 
Waterway project may not be paid from 
public works appropriation for “‘projects 
authorized by law,” in view of the specific 
condition in Senate document detailing 
Gulf project which provided the U.8 
should not bear any costs of lend ease- 
ments and rights-of-way, such judgment 
costs (interest) are for payment from per 
manent appropriations for payment of 
judgments in 31 U.S.O. 724a.............. 
Availability 
Air-conditioners. (See Equipment, air- 
conditioners) 
Compensation increases 
Wage board employees 
Administrative action granting pay 
increases to wage board employecs 
effective on specified date not only 
imposes legal lability upon Govt. 
for payment of additional compensa- 
tion but creates obligation against 
appropriation current at the time 
liability is incurred, and the fact that 
appropriation so obligated may be 
insufficient to cover obligation is 
immaterial insofar as determining 
when obligation arises and the ap- 
propriation to be charged........... 
Obligations and expenditures of funds 
for wage board increases granted 
under act of Sept. 2, 1958, 5 U.S.C 
1181, which are in excess of appro- 
priation available and which are 
incurred prior to obtaining a re- 
apportionment or supplemental or 
deficiency appropriation may, to 
extent necessary to permit payment, 
be considered as obligations “‘au- 
thorized by law” within purview of 
Antideficiency Act, 31 U.8.0. 
665(a), and, therefore, not in viola- 
tion of the act, in view of sec. 210, 
General Govt. Matters Appropria- 
tion Act, 1958, which permits ap- 
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Availability—Continued. 


Compensation increases— Continued. 
Wage board employees—Continued. 
portionment of appropriations for 
wage increase and of mandatory 
provisions of wage board increase act 
of Sept. 2, 1958, which evidence con- 
gressional intent to sanction excep- 
tion to Antideficiency Act.......-... 
Since pay increases to wage board 
employees constitute valid appro- 
priation obligations under sec. 
1311(a), Supplemental Appropria- 
tion Act, 1955, 31 U.S.C. 200(a), 
failure of the agency head to include 
such obligations in statement fur- 
nished to Bur. of Budget in support 
of requests for proposed appropria- 
tions, irrespective of the matter of 
obtaining an apportionment or sup- 
plemental or deficiency appropria- 
tion for payment of wage increases, 
would violate reporting require- 
ments in sec. 1311(b) of act, 31 U.8.0. 


The effective date of pay increases for 
wage board employees being de- 
terminative of date the liability of 
the Govt. for payment of additional 
compensation arises, the appropria- 
tion chargeable for such increases is 
one currently available for payment 
of wages for period to which increases 


Insurance. (See Insurance) 
Objects other than as specified 
Projects authorized by law 
While costs ef judgment against U.S. 
in condemnation proceeding in- 
stituted by U.S. under 33 U.S.C. 593 
incident to Gulf Intracoastal Water- 
way project may not be paid from 
public works appropriation for 
“projects authorized by law,” in 
view of the specific condition in 
Senate document detailing Gulf 
project which provided that U.S. 
should not bear any costs of land 
easements and rights-of-way, such 
judgment costs (interest) are for 
payment from permanenent appro- 
priations for payment of judgments 
yd 2 ee ee Se 
{n absence of any indication in Senate 
document detailing plans for river 
improvement project that construc- 
tion of access roads outside project 
or improvement of similarly situated 
State public road was contemplated, 
the use of public works appropria- 
tion which is available solely for 
“projects authorized by law” for 
necessary improvements to state 
public road used for access to project 
by Govt. personnel would be in 


Page 


422 
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utes—secs. 3678, 3679 and 3733, R.8., 
81 U.S.C. 628, id. 665, and 41 id. 
12—which require appropriations to 
be applied solely to objects for which 
they are made, preclude execution of 
contracts in advance of appropria- 
tion without authorization and 
prohibit contracts for public im- 
provements unless funds are spe 
cifically appropriated therefor-_____-. 


Prior to appropriation or period for which 


made 


Contracts 
Although Govt. may not be obligated 
by contract or purchase, unless 
otherwise authorized by law, until 
appropriation act providing funds 
with which to make payment has 
been enacted, a conditional con- 
tract which specificially provides 
that Govt.’s lability is contingent 
upon future availability of appro- 
priations may be entered into prior 
to enactment of appropriation act; 
however, such contract would be- 
come operative only if and when 
appropriation is made and should 
provide that no legal liability on 
part of Govt. for any payment shall 
arise until appropriation has been 


Under authority granted to Virgin 
Islands Corp. to construct salt water 
distillation facilities in St. Thomas, 
by act of Sept. 2, 1958, 48 U.S.C. 
1407¢(0), which requires that princi- 
pal contract for construction be 
submitted to House and Senate 
Committees on Interior and Insular 
Affairs for period of 45 days prior to 
execution, and in absence of appro- 
priations for such construction, a 
proposal to advertise for bids, to 
evaluate bids, and to prepare condi- 
tional contract subject to approval 
of respective Congressional Com 
mittees and contingent upon future 
appropriation by Congress of suffi- 
cient funds to make payment under 
contract would comply with law and 
protect interests of Govt., provided 
provision is included to effect that 
no legal liability on part of Govt. for 
payment of any money shall arise 
until appropriation has been made-. 

Notice of award of a construction 
contract under which Govt, might 
become obligated to make payment 
to contractor prior to July 1, when 
appropriation for project becomes 


available, may not be given, not- 
withstanding contracting officer 
indicates he could delay approval 

of payment so it would not be made 

until after July 1, since such delay 
beyond reasonable time would not 

be effective against contractor; 
however, agreement which provides 

for early commencement of work, 
upon condition that Govt. will not 

be under any obligation to make 
Ppeyment prior to availability of 
appropriation, may be made........ 
Budget estimates, ete.—as limitation—appro- 
priation of funds as statutory limitations 
in identical amounts specified in an 
agency’s budget estimates for ‘‘land and 
structures” and “improvement and care 
of grounds and repairs to buildings’”’ is 
regarded as definite determination by 
Congress that expenditures chargeable to 
those appropriations are required to be 
kept within limits of funds provided for 


Civil functions 
Rivers and harbors projects 

Condemnation judgments—while costs 

of judgment against U.S. in condem- 
nation proceeding instituted by U.S. 

340 under 33 U.S.C. 593 incident to Gulf 
Intracoastal Waterway project may 

not be paid from public works appro- 
priation for “projects authorized by 
law,” in view of the specific condition 

in Senate document detailing Gulf 
project which provided that U.S. 
should not bear any costs of land ease- 
ments and rights-of-way, such judg- 
ment costs (interest) are for payment 

from permanent appropriations for 
payment of judgments in 31 U.S.C. 


Road improvements, etc.—in absence 
of any indication in Senate document 
detailing plans for river improvement 
project that construction of access 
roads outside project or improvement 
of similarly situated State public road 
was contemplated, the use of public 
works appropriation which is available 
solely for ‘projects authorized by law” 
for necessary improvements to state 
public road used for access to project 

340 by Govt. personnel would be in 
contravention of prohibitory statutes— 
secs, 3678, 3670° and 3733, R.S., 31 
U.8.0. 628, id. 665, and 41 U.8.0. 12— 
which require appropriations to be 
applied solely to objects for which they 


APPROPRIATIONS—Continued. Page | APPROPRIATIONS—Continued. Page 
Availability—Continued. Availability— Continued. 
Objects other than as specified—Con. Prior to appropriation or period for which 
Projects authorized by law—Con. made— Continued. 
contravention of prohibitory stat- Contracta— Continued. 


776 


166 





906 INDEX DIGEST 


APPROPRIATIONS—Continued. 
Civil functions—Continued, 

Rivers and harbors projecte—Continued. 
are made, preclude execution of con- 
tracts in advance of appropriation 
without authorization and prohibit 
contracts for public improvements 
unless funds are specifically appro- 
priated therefor 

Defense Department—tegal training pro- 
hibition. (See Officers and Employees, 
training, legal training prohibition) 

Deficiencies 
Antideficiency Act 

Apportionment 
Wage board employees 


Page | APPROPRIATIONS—Continued. Page 
Fiscal Year—Continued. 
Availability beyond—Continued. 
Federal aid, grants, ete.—Continued. 
Amendment—Continued. 
charged to 1950 funds but must 
be charged to 1960 funds subject 
to any new statutory limitations 
which may not have been applli- 
cable to original grant 
Federal grant which is made in one 
fiscal year based upon specific 
objectives and estimates of project 
costs gives rise to definite and 
maximum obligation of U.S. and 
the enlargement of grant beyond 


Although apportionment of appro- 
priations in connection with 
applicability of sec. 210, General 
Govt. Matters Appropriation Act, 
1958, is primarily matter for deter- 
mination by Bur. of Budget, it 
would appear that inclusion of an 
estimate for anticipated wage 
increases in deficiency apportion- 
ment request—as distinguished 
from pay increases as may be 
granted—does not come within 
purview of sec. 210 and, therefore, 
such estimates should not be 
included in deficiency apportion- 


Obligations and expenditures of 


original scope creates additional 
obligation and must be regarded 
Federal research and counseling 
grant to State or institution under 
sec. 7(d), Small Business Act, 
15 U.S.C. 686(d), which provides 
that only one grant shall be made 
. to State in any one year, may 
not be amended during year in 
which grant is made to change 
scope or increase amount of 
original grant, nor may a new 
grant to a State be made in sub- 
sequent year in which amendment 
to original grant is made and 
charged to that year’s appropria- 


funds for wage board increases 
granted under act of Sept. 2, 1958, 
5 U.S.C. 1181, which are in excess 
of appropriation available and 


General Services Administration 
Services for other agencies 
Reimbursement 
Funds of Bur. of Old-Age and Sur- 


which are incurred prior to obtain- 
ing a reapportionment or supple- 
mental or deficiency appropriation 
may, to extent necessary to permit 
payment, be considered as obliga- 
tions “authorized by law” within 
purview of Antideficiency Act, 
31 U.S.C. 665(a), and, therefore, 
not in violation of the act, in view 
of sec. 210, General Govt. Matters 
Appropriation Act, 1958, which 
permits apportionment of appro- 
priations for wage increase and of 
mandatory provisions of wage 
board increase act of Sept. 2, 1958, 
which evidence congressional in- 
tent to sanction exception to 
Antideficiency Act............... 


Fiscal year 
Availability beyond 
Federal aid, grants, etc. 


Amendment 


Amendments in 1960 to change scope 
of Federal research and counseling 
grants to States or institutions 
originally made in 1959 pursuant 
to sec. 7(d), Small Business Act, 
15 U.8.0: 636(d), may not be 


conditioning in 


vivors Insurance made available for 
expenditure from Federal Old-Age 
and Survivors Insurance Trust 
Fund are not available to reimburse 
GSA for purchase, installation, and 
servicing of air-conditioning equip- 
ment in federally owned buildings 
when GSA has not budgeted for 
such expenditures because GSA has 
responsibility for air-conditioning 
buildings under its control and, in 
absence of specific statutory author- 
ity therefor, an agency’s funds are 
not available for such purpose 


Inasmuch as Bur. of Old-Age and Sur- 


vivors Insurance budgets for cost of 
leased space, including cost of main- 
taining and servicing such space, 
and finances such expenditures 
from Federal Old-Age and Survivors 
Insurance Trust Fund and GSA 
does not include in its budget funds 
for leased space occupied by the 
Bureau, funds of Bureau may be 
used to reimburse GSA for purchase, 
installation, and servicing of air- 
non-federally- 
owned leased space, provided that 
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APPROPRIATIONS—Continued. 
General Services Administration—Con. 
Services fer other agenciee—Continued. 


Page | APPROPRIATIONS—Continued. Page 
Justice Department—Continued. 
Litigation expenses—Continued. 


Reimbursement—Continued. 

it is administratively determined 
that air-conditioning would be in 
interest of Govt 

The provision in Independent Offices 
Appropriation Act, 1959, making 
funds available to carry out Federal 
Civil Defense Act of 1950, together 
with authority in sec. 201(h) of the 
act, for renovation of facilities for 
civil defense, satisfies requirement 
in sec, 3733, R.S., 41 U.S.C. 12, which 
precludes execution of contracts for 
public improvements in absence of 
specific appropriation; therefore, 
1959 funds may be used to reimburse 
GSA for work incident to rehabili- 
tation of training center 


Justice Department 


Litigation expenses 
Justice v. agency funds—preparation 
and review of reports and engineering 
studies by an administrative agency, 
at the request of Dept. of Justice for 
use in defense of a suit against Govt. 
arising from agency’s activities, which 
reports and studies could only be 
prepared on basis of knowledge, infor- 
miation and experience of agency’s 
personnel and from its records, must 
be regarded as duty and responsibility 
of agency, and, therefore, costs of such 
report work which are to be distin- 
guished from costs directly incident to 
court proceedings and payable from 
Dept. of Justice Appropriations are 
properly for payment from agency’s 
appropriations for general expenses... 
Justice v. Judiciary appropriations 
Although habeas corpus proceedirigs 
brought by indigent petitioners 
under 28 U.S.C. 1915 are civil ac 
tions, the habeas corpus writ is so 
related to protection of constitutional 
rights of indigent defendants under 
Rule 17(b) of Federal Criminal 
Rules that this rule, which provides 
for payment by Govt. of costs and 
fees for witnesses subpoenaed on 
behalf of indigent defendants, is 
for invocation in habeas corpus 
proceedings under pauper’s statute; 
therefore, costs of habeas corpus 
proceedings—whether state or Fed- 
eral—are payable from appropria- 
tions of Dept. of Justice 
Expert witnesses who are appointed 
by court under Rule 28 of Federal 
Rules of Criminal Procedure are 
witnesses appointed to aid court in 
discharge of duties, and expenses 
of such witnesses should be charged 
to appropriations for “Travel and 


Justice v. Judiciary appropriations—Con. 
Miscellaneous Expenses” (Judiciary 
Appro. Act, 1959), for neoessary 
travel and miscellaneous expenses, 
not otherwise provided for, incurred 
by Judiciary; likewise, expenses of 
psychiatric examinations ordered 
under 18 U.S.C. 4244-4248 to aid 
court in passing sentence would be 
expense to be charged to appropria- 
tions of Administrative Office of 


Stenographic or notarial expenses in- 
cident to depositions of witnesses 
subpoenaed on behalf of indigent 
defendant under Rule 17(b) of 
Federal Rules of Criminal Procedure 
may be regarded as costs incident to 
subpoenaing of witmesses on behalf 
of Govt., which costs are chargeable 
to appropriations of Dept. of Justice. 

Travel and subsistence expenses in- 
curred by indigent defendant’s at- 
torney attending deposition exami- 
nation may be regarded as expenses 
incident to responsibility of court to 
assure defendants adequate forum 
and, therefore, such expenses are for 
payment by Administrative Office 
of U.S. Courts under Rule 15(c) of 
Federal Rules of Criminal Proce- 
dure; however, compensation and 
travel expenses of deponents sub- 
poenaed on behalf of indigent de- 
fendant are regarded as expenses 
incident to responsibility of Dept. 
of Justice for production of witnesses 
and payable under Rule 17(b) from 
Justice Dept. appropriations for 
witness expenses. ........-.-------- 


Limitations 
Administrative expenses—the administra 


tive expenses limitation in Title II, 
Dept. of Agriculture and Farm Credit 
Admin. Appropriation Act, 1960, which 
precludes use of funds in “this authori- 
zation” for administrative expenses for 
price support programs on agricultural 
commodities in short supply for 1960 in 
excess of $50,000, is applicable to pro- 
grams for which administrative expenses 
were incurred during 1960 fiscal year and 
does not apply to new price support 
programs financed with 1961 appropria- 
tions, even though programs were incl- 
dent to surplus agricultural commodities 
produced in calendar year 1960. ._...... 


Budget estimates. (See Appropriations, 


budget estimates, etc., as limitation.) 


Commissary stores. (See Post Exchanges, 


Ships’ Stores, Etc.) 
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Limitations— Continued. Obligation—Continued. 
Legal training prohibition. (See Officers Section 1311, Supplemental Appropriation 
and Employees, training, legal training Act, 1955 
prohibition.) Date of obligation 


Newspapers and periodicals. (See Books 
and Periodicals, purchase limitations.) 


No-year 


Deobligation requirement 

Although under sec. 1210, act of Sept. 6, 
1950, 31 U.S.C. 686-1, appropriations 
transferred from one department to 
another for performance of services 
under interagency agreements made 
pursuant to sec. 601, Economy Act of 
1932, 31 U.8.C. 686, are required to be 
deobligated at end of fiscal year to 


Administrative action granting pay 
increazes to wage board employees 
effective on specified date not only 
imposes legal Hability upon Govt. 
for payment of additional compensa- 
tion but creates obligation against 
appropriation current at the time 
Hability is incurred, and fact that 
appropriation so obligated may be 
insufficient to cover obligation is 
immaterial insofar as determining 
when obligation arises and the 


appropriation to be charged --...... 422 
extent that performing agency has not The effective date of pay increases for 
incurred valid obligations under agree- wage board employees being deter- 
ment, sec. 1210 does not limit obliga- minative of date the liability of the 
tion availability of appropriations Govt. for payment of additional 
— - _— a ee compensation arises, the appropria- 
- a i nai ae P 317 tion chargeable for such increases ts 

steers ¥ enue ot ¢ hich exe inate ohe currently available for payment 
ee er of wages for period to which increases 
by National Science Foundation un- apply 42 
der authority in sec. 601, Economy interagency i Ithough under 
Act of 1932, 31 U.S.C. 686, and charge- ae 
sec. 1210 of act of Sept. 6, 1950, 31 
able to no-yeer appropristions made U.S.C. 686-1, appropriations trans 
to the Foundation may be recorded as ferred from one department to another 
valid obligations under sec. 1311(a) (1), for performance of services under 
Supplemental Appropriations Act, interagency agreements mole per 
1955, 31 U.S.C. 200(a)(1), in view of 
: suant to sec. 601, Economy Act of 
fact that agreements commit Founda 1932, 31 U.8.C. 686, are required to be 
tion to pay definite sums of money to deobligated at end of fiscal year to 
certain Govt. agencies for performance 
cae extent that performing agency has not 
of activities authorized by law, and 
4 incurred valid obligations under agree- 
thet no-year appropriations become ment, sec. 1210 does not limit obliga 
— Se ee ek een tion availability of appropriations 
- =? sae e which are made by Congress to remain 
not required by sec. 1210 of act of Sept. available until expended, namely 
6, 1950, 31 U.S.C. 686-1, to be deobli-- no-year appropriations SAS 2 817 
gated by Foundation at end of any 
z Orders on non-Government agencies— 
particular fiscal year, regardless of 
a a telegram from GSA to National 
obligation availability status of funds Industries for the Blind (NIB) 
eames Sever metho inetd requesting additional amount of item 
e aan dations ie app y "317 previously ordered, without subse- 
Pprop Sone ner on pennnenanoas quent allocation by NIB of production 
Obligation to one or more designated agencies for 
Contracts—additiona] quantities—a tele- the blind, and before issuance by GSA 
gram from GSA to National Industries of purchase order pursuant to notice 
for the Blind (NIB) requesting addi- of allocation received from NIB, does 
tional amount of item previously not constitute valid obligation under 
ordered, without subsequent allocation sec. 1311, Supplemental Appropriation 
by NIB of production to one or more Act, 1955, 31 U.S.C. 200(a)(1), which 
designated agencies for the blind, and requires existence of valid and binding 
before issuance by GSA of purchase contract based on offer and acceptance 
order pursuant to notice of allocation imposing liability on both parties..... 829 
received from NIB, does not constitute Reporting requiremente—wage board 
valid obligation under sec. 1311, Supple- increases—since pay increases to wage 
mental Appropriation Act, 1955, 31 board employees constitute valid 
U.8.C. 200(a)(1), which requires exist- appropriation obligations under sec. 
ence of valid and binding contract 1311(a), Supplemental Appropriation 
based on offer and acceptance imposing Act, 1955, 31 U.S.C. 200(a), failure of 
Hability on both parties. ............... 829 the agency head to include such 
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Page | APPROPRIATIONS—Continued. Page 
Permanent indefinite for judgments—Con. 


APPROPRIATIONS—Continued. 
Obligation—Continued. 


Section 1311, Supplemental Appropriation 
Act, 1955—Continued. 


garded as necessary or required ex- 
pense of work to be considered as 
reimbursable item of direct cost in 
adjustment of appropriations between 
agencies but are for payment from 
indefinite appropriation established 
for payment of judgments in 31 U.8.0. 


Interagency services—Continued. 
724a, except where otherwise expressly 


In absence of any indication in Senate 
document detailing plans for river 
improvement project that construc- 
tion of access roads outside project 
or improvement of similarly situ- 
ated State public road was con- 
templated, the use of public works 


obligations in statement furnished to authorized by law.............-..-... 650 
Bur. of Budget in support of requests Other appropriation unavailability—while 
for proposed appropriations, irre- costs of judgment against U.S. in con- 
spective of the matter of obtaining demnation proceeding instituted by U.S. 
an apportionment or supplemental or under 33 U.S.C. 593 incident to Gulf 
deficiency appropriation for payment Intracoastal Waterway project may not 
of wage increases, would violate be paid from public works appropriation 
reporting requirements in sec. 1311(b) for “projects authorized by law,” in 
of act, 31 U.S.C. 200(b)............... view of the specific condition in Senate 
Unexpended balances—transfer to Treas- document detailing Gulf project which 
ury—a specific amount reappropriated provided that U.S. should not bear any 
in Interior Dept. Appropriation Act, costs of land easements and rights-of- 
1955, from prior unused fiscal year way, such judgment costs (interest) are 
appropriations for administrative use, for payment from permanent appropria- 
for preparation of plans and specifica- tions for payment of judgments in 31 
tions for certain buildings, which has U.8.C. 7248. . -..----------00cee-e00-=00 106 
not been obligated or reduced by any ARMY DEPARTMENT 
disbursements as of June 30, 1958, must Engineers 
be regarded as appropriation for particu Flood control projects—prohibitory, ete., 
lar purpose for that fiscal year, rather statutes—a subcontract with cost-plus-a- 
than as part of multipurpose appropria- percentage-of-cost provision between 
tion which may be used in F.Y. 1959 to subcontractor and State under a cost- 
Hquidate unpaid obligations, and pur- reimbursement prime contract between 
suant to sec. 6 of act of July 25, 1956, State and Federal Govt., incident to a 
31 U.S.C. 706, which requires closing of project authorized by Flood Control 
inactive appropriations, the specific Act of 1950 and pursuant to authority 
unobligated amount must be with- in sec. 2, act of June 28, 1938, 33 U.S.C, 
drawn from availability and deposited 701e-1, which does not contain any re- 
into general fund of Treasury........- ~ pe. on — ta methods ee 
g or any restrictions on expenditures to 
Permanent indefinite for judgments States, except that such expenditures 
Interagency services must be reasonable, {s not illegal con- 
Although money paid by Maritime Ad- tract so as to preclude reimbursement 
min. under 46 U.S.C. 748 to satisfy of amount determined to be reasonable, 
judgment obtained by contractor’s notwithstanding that generally cost- 
employee for injuries sustained while plus-a-percentage-of-cost prohibition is 
working on Govt. vessel which was be- applicable to subcontracts.............. 535 
ing reactivated for Dept. of Navy Rivers and harbors projects 
pursuant to interagency agreement Deviations from project authorizations 
executed under sec. 601, Economy Act While costs of judgment against U.S. 
of June 30, 1932, 31 U.S.O. 686, may be in condemnation proceeding insti- 
regarded as part of total cost of work, tuted by U.S. under 33 U.S.C. 593 
it is not an expense that reasonably incident to Gulf Intracoastal Water- 
may be regarded as necessary or re- way project may not be paid from 
quired in order to condition vessel for public works appropriation for 
use to require consideration in adjust- “projects authorized by law,” in 
ment of appropriations; therefore, and view of the specific condition in 
since Navy Dept. appropriations are Senate document detailing Gulf 
not available for payment of judg- project which provided that U.S. 
ments, reimbursement for the. pay- should not bear any costs of land 
ment is not authorized. .............. easements and rights-of-way, such 
Judgments against U.S. arising incident judgment costs (interest) are for 
to interagency work performed under Payment from permanent appro- 
sec. 601, Economy Act of 1932, 31 priations for payment of judgments 
U.S.C. 686, generally may not be re- Om TE EO Titi ciicccccncvanineten 166 
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ARMY DEPARTMENT-—Continued. 
Engineers—Continued. 
Rivers and harbors projects— Continued, 
Deviationg from project authorizations— 
Continued. 

appropriation which is available 

solely for “projects authorized by 

law”’ for necessary improvements to 

state public road used for access to 

project by Govt. personne! would be 

in contravention of prohibitory 

statutes—secs. 3678, 3679 and 3733, In absence of evidence that the action of 

R.S., 31 U.S.C. 628, id. 665, and 41 two firms in submission of bids as joint 

id. 12—which require appro- venture resulted in a substantial lessen- 

priations to be applied solely to ing of competition or tended to create a 

objects for which they are made, monopoly, such action may not be 

preclude execution of contracts in regarded as improper discouragement of 
advance of appropriation without competition 

authorization and prohibit contracts The submission of bids by two firms as a 

for public improvements unless joint venture, when previously they 

funds are specifically appropriated acted as subcontractor with each other 

therefor in performance of similar contracts, 

ATTORNEYS indicates that they are acting together 

Fees—indigent persons—travel and sub- as a single entity thereby eliminating 

sistence expenses incurred by indigent any possibility of illegality in connection 


Page | BIDDERS—Continued. Page 

Allegations of unfairness, ete.—Continued. 
merely has to be representative of item 
proposed to be furnished but does not 
have to have been sample actually manu- 
factured by bidder; therefore, submission 
by low bidder of sample which was 
manufactured by another bidder, but 
identified by label identifying item as its 
own, does not make low bid unrespon- 
sive to invitation 


defendant’s attorney attending deposition 
examination may be regarded as expenses 
incident to responsibility of court to as 
sure defendants adequate forum and, 
therefore, such expenses are for payment 
by Administrative Office of U.S. Courts 


with their bids 


Qualifications 


Administrative determinations 


Although lack of uniformity among pro- 
curement agencies with respect to 
bidders’ qualification determinations 


under Rule 15(c) of Federal Rules of 

Criminal Procedure; however, compensa- 

tion and travel expenses of deponents sub- 

poenaed on behalf of indigent defendant 
are regarded as expenses incident to re 
sponsibility of Dept. of Justice for produc- 
tion of witnesses and payable under Rule 
17(b) from Justice Dept. appropriations 
SaF WERREES CPOE. ncn ncticnasctensciss: 
BIDDERS 
Allegations of unfairness, etc. 

Low bidder who submitted as its own 
sample a product manufactured by 
another bidder, with paper label identi- who had been convicted of Federal 
fying sample as its product, has not income tax evasion from domi- 
performed any acts involving interstate nant and controlling position in 
commerce to be considered to have corporation which joined with another 
violated unfair methods of competition as joint venture to bid on Govt. 
provisions in Federal Trade Commission procurement and disposal of individ- 
Ret; 1B DBO. cvcwckcdectcacccce SAAS ual’s stock in corporation would be 

Low bidder who submitted as its own properly for consideration by contract- 
sample a product manufactured by ing officer in reevaluating integrity of 
another bidder, identifying product by joint venturers if notice of such action 
placing its label over manufacturer’s was communicated to procurement 
name and patent number, has not per- agency prior to award, in absence of 
formed any acts involving interstate evidence that contracting agency was 
commerce to be considered to have aware of resignation action at time of 
violated sec. 43(a) of Lanham Trade- award to second low bidder, the 
mark Act, 15 U.S.C. 1125(a) legality of such award will not be ques- 

Under invitation which did not require Gio canandonsusedcctesuasencceseces 
submission of samples with bid but The rejection of low bidder, who had 
reserved to Govt. right to request small business certificate of compe- 
samples, after bids were opened, for tency, for lack of integrity and poor 
purpose of determining whether item business practices based on deroga- 
complies with specifications, sample tory material relating to capacity of 


is undesirable, the statutes which 
require advertising and award based 
upon most advantageous bid sub- 
mitted by responsible bidder were 
enacted for benefit and protection of 
Govt. and do not confer any enforce- 
able rights upon bidders; therefore, the 
determination of bidder’s responsi- 
bility by one agency may not be in- 
voked in refutation of prior determi- 
nation by different agency that same 
bidder is lacking in responsibility.__.. 
Although resignation of an individual 
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Administrative determinations—Con. 


Page | BIDDERS—Continued. 
Qualifications—Continued. 
Experience—Continued. 


officers of prospective bidding com- 
pany, a purported default and poor 
performance under private contract 
and unsupported statements, which do 
not reflect upon bidder’s integrity, 
may not be regarded as proper, certifi- 
cate of competency being conclusive 
with respect to bidder’s capacity; and, 
therefore, award to other than lowest 
responsible bidder should be canceled- 
Aircraft operating certification 
The substitution, after bid opening, of 
aircraft equally acceptable under 
specifications for aircraft originally 
proposed in the bid is a substitution 
of information necessary to determina- 
tion of bidder’s responsibility and does 
not constitute fatal variation requiring 
rejection of bid so long as evaluation of 
bid is not affected 
The time for submission of evidence of 
bidder’s authority to operate the type 
of aircraft proposed to be used in order 
to be considered responsible bidder is 
governed by time when performance 
is required; therefore, a bidder who 
prior to bid opening was authorized to 
operate type of aircraft specified in 
bid but who, after contracting agency’s 
survey team made its report, was 
determined to be capable of operating 
another type of aircraft which met 
specifications and to have qualifica- 
tions to acquire necessary operating 
authority before performance time 
may be regarded as responsible bidder 
under award 
As bid evaluation factor—the failure of a 
bidder to submit, prior to bid opening, 
an affidavit concerning business affilia- 
tions as required by invitation is a de- 
viation which goes to the determination 
of bidder’s responsibility rather than to 
responsiveness of bid; and, therefore, 
such failure may be waived, not with- 
standing the statement in invitation that 
such failure would result in rejection of 


Experience 

Administrative determination—when 
there is reason to doubt low bidder’s 
lack of responsibility based on official 
opinion concerning qualification to 
perform satisfactorily, even though 
bidder fails to meet detailed experience 
requirements in invitation, rejection of 
low bid and award to another bidder 
should be supported by specific factual 
determination that low bidder was not 
responsible bidder 

Evaluation—a determination that bidder 
has ability to perform in accordance 
with specifications, even though he has 


551978 O -61 - 60 


not had prior production experience 
and has submitted inadequate de- 
scriptive data, under invitation which 
provides thet no liability on part of 
Govt. shall arise prior to dclivery of 
acceptable preproduction sample is 
proper administrative determination 
where interests of Govt. are adequately 
protected 
Mandatory or permissive—a requirement 
in invitation specifications that all 
major and minor assemblies be of 
standard design’ or model relates to 
designs and models which are current 
at time of delivery and is not to be 
interpreted as for application at time 
of bid submission to preclude consider- 
ation of bid submitted by bidder who 
represents himself as manufacturer, 
even though he has not actually pro- 
duced item at time of bid submission... 
Restriction—determination of whether 
experience qualifications required of 
prospective bidders under invitation is 
restrictive of competition depends on 
needs of procuring agency and, in 
absence of evidence that requirements 
are unnecessary to meet agency’s needs 
or to protect interests of U.S., adminis- 
trative determination to require ex- 
perience will not be questioned 
Subcontractors 
Low bidder who does not have requi- 
site previous experience specified in 
invitation but proposes to use ex- 
perienced subcontractors—although 
he has never participated with sub- 
contractors in any work—does not 
qualify as competent bidder to 
wnom Govt. is required to look 
for full responsibility and satis- 
factory performance 
To construe bidder’s competency re- 
quirement in invitation which 
specifies contracts will be limited to 
bidders who have “either with their 
own organization or through subcon- 
tractor’? met certain experience re- 
quirements to permit bidder with 
no previous experience to qualify as 
competent bidder by proposing to 
use experienced subcontractors 
would be tantamount to transferring 
responsibility for satisfactory per- 
formance to subcontractor 


Financial responsibility 


Failure of bidder to submit preliminary 
financing data with bid for Capehart 
housing construction project under 
invitation which did not specify that 
bidder obtain advance financing com- 
mitments, but did indicate that fi- 
nancing was to be arranged after bid 
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opening and issuance of letter of ac- 
ceptability, was defect which did not 
go to substance of bid but was defect 
which could be waived by contracting 
officer because information was solely 
for benefit of Govt. in determination of 
responsibility of bidders, and such de- 
termination may be made on basis of 
information elicited after bid opening 
as well as on basis of information sub- 
mitted with bid 

An administrative determination that a 
low bidder, who was denied small 
businsss certificate of competency, did 
not have necessary financial capability 
to satisfactorily perform contract, 
which determination followed a capa- 
bility survey committee report and a 
reevaulation of financial status of bid- 
der after presentation of evidence of a 
bank credit, is proper in view of pro- 
visions of invitation which put bidders 
on notice that they had burden of pro- 
viding adequate financing to assure 
successful completion of contract and 
that bid prices would be evaluated in 
conjunction with information on bid- 
der’s financial position to provide 
reasonable assurance that bidder could 
complete contract upon payment of 
amount bid 


Integrity 


A conviction for Federal Income tax 
evasion, incident to performance of 
Govt. contracts, of individual who 
submits bid for other contracts affects 
the individual’s dependability as 
Govt. contractor and is adequate to 
support administrative determination 
that bidder lacks integrity to be con- 
sidered responsibile bidder 

An administrative finding of lack of 
integrity of one party to joint venture 
formed to bid on Govt. procurement, 
based on Federal income tax evasion 
conviction incident to performance of 
other Govt. contracts, not only is 
proper for consideration in determi- 
nation of responsibility of joint venture 
when obligations of all venturers are 
equal but such finding of lack of integ- 
rity in one venturer is sufficient to 
support determination that joint ven- 
ture is not responsible bidder 

An individual convicted of Federal in- 
come tax evasion who, not only is 
president and director of corporation 
which has submitted bid for a Govt. 
contract but who also owns approxi- 
mately 43.3% of corporation stock, 
must be regarded as having dominant 
and controlling position in corporation 
and the lack of integrity of such indi- 


vidual based on conviction, which 
would preclude his consideration as 
responsible bidder, may be imputed 
to corporation, the integrity of corpo- 
ration being no greater than integrity 
of individuals who control its oper- 


Manufacturer or dealer 


Certification by low bidder that he is 
manufacturer within the meaning of 
sec. 1(a) of Walsh-Healey Public Con- 
tracts Act, 41 U.S.C. 35, even though 
he has not previously manufactured 
particular item, is in compliance with 
act which only requires that bidder 
stipulate that he will be manufacturer 
of item to be procured by Govt 

Dept. of Labor regulation (Circular 
Letter No. 1-58, issued Jan. 24, 1958), 
which defines ‘‘manufacturer”’ for pur- 
poses of the Walsh-Healy Public Con- 
tracts Act, 41 U.S.C. 35, so as to permit 
bidders who have not previously man- 
factured particular item bid upon to 
qualify provided certain manufactur- 
ing requirements have been met, is not 
in contravention of act which merely 
requires bidder to stipulate that he 
will manufacture item to be procured 
by Govt. 


Administrative determination—a deter- 
mination that small business concern 
who offers to supply Govt. with wire 
rope towing assemblies made from 
material of foreign source is manu- 
facturer within meaning of par. 1-201.9, 
ASPR, based on producing an end 
product by assembling or modifying 
purchased components through series 
of twisting operations will not be 
questioned, even though labor and 
material costs may be small in com- 
parison with finished product; and fact 
that Bur. of Customs classifies foreign 
material as wire rope for purpose of 
levying duty is not controlling in de- 
termination of whether bidder is 
manufacturer under Regulation 


Evidence 
A requirement in invitation specifica- 
tions that all major and minor 
assemblies be of standard design 
or model relates to designs and 
models which are current at time of 
delivery and is not to be interpreted 
as for application at time of bid 
submission to preclude considera- 
tion of bid submitted by bidder who 
represents himself as manufacturer, 
even though he has not actually pro- 
duced ftem at time of bid sub- 





INDEX DIGEST 


BIDDERS—Continued. 
Qualifications—Continued. 
Manufacturer or dealer—Continued. 


Page | BIDDERS—Continued. 
Qualifications—Continued. 
Prior unsatisfactory service 


Evidence—Continued. 

Under invitation for fork-lift trucks 
which did not limit eligible bidders 
to established manufacturers of 
fork-lift trucks, bidder who Is estab- 
lished manufacturer in tractor field 
and has produced major components 
for fork-lift trucks was entitled to 
represent itself as manufacturer for 
purposes of bid submission even 
though it had not, at time of repre- 
sentation, actually entered into 
production 

Under invitation which did not put 
bidders on notice that submission 
of inadequate descriptive data would 
be cause for rejection but did include 
in succeeding alternate bid provi- 
sion notice that material deviations 
would result in bid rejection, sub- 
mission of less than complete de- 
scriptive data by bidder who had 
not actually manufactured item, but 
who submitted blanket offer to 
comply with all requirements of 
specifications, does not justify 
rejection of bid solely on basis of 
insufficient descriptive data 


Permit, license, etc., compliance—a certi- 
fication on a bid by a joint venture that 
it was not violating Federal milk mar- 
keting order, when there was pending 
an administrative appeal on a violation 
by one of the firms in the joint 
venture, does not warrant conclusion 
that awards to joint venture are illegal 
in view of determination by contracting 
officer and procurement agency that it 
did not believe there was any violation 
because deliveries were to be made to 
destination not located in particular 
milk marketing area. 

Preaward surveys—bid deficiency cor- 
rection—under invitation which imposed 
upon all bidders the responsibility for 
providing adequate finances at time of a 
capability committee survey, the mat- 
ter of whether the low bidder, who was 
determined to lack necessary financial 
capability to satisfactorily perform and 
and who was denied small business 
certificate, should have been afforded 
information concerning additional fi- 
nancial ability required to correct defi- 
ciencies is within the sound discretion 
of contracting officer in view of record 
which shows that additional considera- 
tion was given by Small Business Ad- 
min. after low bidder acquired bank 


credit and by procurement agency after 
denial of certificate 


Although default by bidder under prior 
contract is not per se sufficient basis 
for conclusion that bidder is not re- 
sponsible bidder, the circumstances 
of contractor’s failure to perform 
properly and in timely manner under 
earlier contract are for consideration 
in determination of bidder’s qualifica- 


An administrative determination—con- 
firmed by Small Business Adminis- 
tration—that bidder is not responsi- 
ble bidder, based on evidence of 
bidder’s deficient performance under 
recent contract for same item and 
failure to produce acceptable model 
within time prescribed and on evi- 
dence of survey team which indicates 
bidder lacks necessary tools and does 
not have adequate inspection tech- 
niques to perform, is administrative 
determination which is based on fact 
and arrived at in good faith and, there- 
fore, there is no legal basis upon which 
objection to determination may be 


Subcontractors—evaluation v. responsi- 


bility factor—to construe requirement in 
invitation that bidders furnish as part of 
bid form a list of subcontractors as being 
material to bid, so that failure to comply 
with requirement before bid opening 
would result in rejection, would render 
meaningless another provision which 
requires contractor, at request of con- 
tracting officer, to furnish names of all 
subcontractors and extent of work to be 
done by each, and would be inconsistent 
with sec. 1-3U7(ili), ASPR, which re 
quires that consideration be given to 
adequacy of subcontracting arrange- 
ments in determination of bidder re- 
sponsibility; therefore, subcontracting 
requirement must be construed as incl- 
dent to determination of contractor’s 
ability to perform, which information 
is not essential part of bid and may be 
supplied after bid opening 

Time for submission of evidence—the 
time for submission of evidence of 
bidder’s authority to operate the type 
of aircraft proposed to be used in order 
to be considered responsible bidder is 
governed by time when performance is 
required; therefore, a bidder who prior 
to bid opening was authorized to operate 
type of aircraft specified in bid but who, 
after contracting agency’s survey team 
made its report, was determined to be 
capable of operating another type of 
aircraft which met specifications and to 
have qualifications to acquire necessary 
operating authority before performance 
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Qualifications—Continued. 
time may be regarded as responsible 
bidder under award.................... 


Right to award—iow nonresponsive bid—low 


bidder who fails to comply with informa- 
tion requirements of solicitation, whether 
under advertised or negotiated procure 
ment, does not acquire right to further 


negotiation by procurement agency on 
RenlineS dee QUE ca niintictintctininae 


BIDS 


Ambiguous. (See, also, Contracts, specifica- 
tions, ambiguous) 


Acceptance—a low bidder who fails to 
indicate which of several types of an 
item he is bidding on could have such an 
ambiguous bid accepted on the basis of 
type most advantageous to Govt. under 
rule that any ambiguity is to be con- 
strued against the party who created 
the ambiguity, even though bidder may 
have intended another type, and such 
acceptance would not be prejudical to 
other bidders; therefore, acceptance of 
low bid after the bidder, upon request 
for clarification, advised that the bid 
price was based on furnishing type most 
advantageous to Govt. and least ad- 
vantageous to bidder would not be 
prejudicial to other bidders; however, 
in future procurements it might be 
advisable to describe each type as sep- 
arate item and to request insertion of 
bid prices for each item 


Bid form not used 


Although submission of bid bond on other 
than standard Govt. form prescribed in 
invitation is not in itself sufficient basis 
for rejection of otherwise acceptable bid, 
a limitation in bid bond on time for 
actions against surety, when standard 
Govt. form does not contain any such 
time limitation, is regarded as material 
deviation which goes beyond form and 
affects rights and obligations of parties 


and, therefore, renders bid nonresponsive 
to invitation 


Failure of tow bidder to submit bid bond 
on standard Govt. bid bond form 


prescribed in invitation which contained 
provision advising bidders that required 
forms could be obtained from contracting 
officer when none of other bidders 
experienced difficulty in obtaining 
required forms, does not make procure 
ment restrictive of full and free competi- 
tion required by laws governing adver- 
tised Federal procurement, and fact 
that low bidder submitted same form in 
satisfaction of bid bond requirement 
in previous procurements does not 
establish that it snould be considered 
interchangeable with required form 
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Buy American Act 


Domestic market effect 
Consideration of Antidumping Act, 
19 U.S.O. 160-171, which permite 
imposition of additional duties on 
imports which undermine American 


market based on difference between 
foreign market price and domestic 
price, in evaluation of foreign bid 
which is 72% less than American bid 
after transportation costs, customs 
duty, and 6% differential fixed by 
E.O. No. 10582, under Buy American 
Act, 41 U.S.C. 10a, et seg., have been 
added, does not require rejection of 
foreign bid in absence of application 
of Antidumping Act to procurement 
of item which is not for sale or resale 
and accomplishment of prescribed 
administrative procedures-_._......... 
The duty and authority to make a find- 
ing under Buy American Act and 
E.O. No. 10582 that factors, other than 
price, which under terms of the act and 
order is material factor in determina- 
tion of requirements of public interest, 
take precedence is vested in head of 
procurement department or agency, 
and in absence of such finding or in 
absence of statutory authority for 
consideration of political and economic 
factors, such items as American 
industry situation, deprivation of tax 
revenue, and adverse affect on mone- 
tary trade balance are not for consid- 
eration in Buy American Act cases. .. 


Whether award to foreign bidder, which 
was made on basis of bid price 72% less 
than that of American bid, would 
violate sec. 337, Tariff Act, 1930, 19 
U.S.C. 1337, et seq., which establishes 
procedures in event of existence of 
unfair acts in importation of goods 
which might injure or destroy Amert- 
can industry is not a matter for 
consideration by procurement agency 
or Comptroller General............... 

Foreign product determination 

A bidder who establishes that cost of 
foreign products proposed to be fur- 
nished is less than cost of domestic 
products at equivalent processing 
levels based on proper evaluation of 
bids under Buy American Act, 41 
U.S.C. 10a, and E.O. No. 10582, 
rather than on basis of excluding 
domestic processing costs as prescribed 
in invitation may have bid considered 
for award on basis of law and in absence 
of any evidence that consideration 
would be prejudicial to other bidders_. 

Consideration of bid submitted by 
American bidder who did not exclude 
domestic processing costs in estab- 
lishing percentage o/ cost of foreign 


Page 
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components to be furnished, even 
though invitation required computa- 
tion on such basis contrary to Buy 
American Act, 41 U.S.C. 10a, and E.O. 
No. 10582, which require evaluation of 
combination foreign and domestic 
component bids on similar basis, 


economic advantage foreign manufac- 
turers gain through devaluation of 
currencies, is proper under Buy 
American Act, 41 U.S.C. 10a, et seq., 
which merely provides that head of 
procuring agency shall determine that 
cost of domestic product is unrea- 


would not be prejudicial to other CT ii Scnsttssisiesisaii alain 309 
bidders who had the same information In absence of provision in Buy American 
and who did not interpret require- Act, 41 U.S.C. 10a, @ seg., which 
ments in same manner, all bidders specifies how unreasonable costs of 
being chargeable with notice of the domestic goods shall be determined, 
law and having no right to have bids the differential percentages established 
evaluated on any basis other than in in E.0. No. 10582 to give preference 
accordance with law.................. 695 to domestic bids may not be regarded 
Failure of American bidder, who pro- in contravention of Buy American 

poses to furnish both domestic and Bs A ict dn Sa 309 
foreign components, to compute for- In evaluation of American and foreign 
eign product cost on basis of elimina- bids under Buy American Act, 41 
tion of domestic processing costs on U.S.C. 10a, et seg., which provides for 
domestic items as prescribed in invita- purchase of American goods unless 
tion which computation would be head of procuring agency determines 
contrary to Buy American Act, 41 that cost is unreasonable, a deter- 
U.S.C. 10a, and E.O. No. 10582, which mination that domestic bid is reason- 
contemplate for purpose of comparison able based on domestic costs and profits 
of domestic and foreign costs that costs alone would not be proper, but evalua- 
of each must be computed in similar tion based on comparison of foreign 
manner, does not require rejection of and domestic bid prices to determine 
bid for technical noncompliance with whether domestic bid price is un- 

I sirciiviitetcimindubpineie 695 reasonable would he proper........... 309 
Foreign product proposed—in evaluation An American product which is offered 
of bids under invitation which incorpo- by small business bidder at price 
rated Buy American Act restrictions, 41 approximately 36% higher than that 
U.S.C. 10a, and specifically required of foreign product offered by another 
bidders to name a source of manufacture, bidder in response to total small 
it is essential that it be known, upon business set-aside military procure- 
opening, whether domestic or foreign ment must be regarded as being offered 
goods are offered; hence, to permit low at unreasonable price within purview 
bidder, who did not indicate in bid the of Buy American Act, 41 U.S.C. 10a-d, 
manufacturer’s name and who at bid and implementing Armed Services 
opening furnished foreign manufacturer's Procurement Reg. which authorizes 
name, to substitute a domestic manu- addition of 12% differential for Amert- 
facturer upon advice that 6 percent can products offered by small business 
differential required to be added to interests; therefore, restrictions in 
foreign bids would result in his displace- Buy American Act against purchase of 
ment as low bidder, would be prejudicial foreign products do not preclude con- 

| to other bidders and detrimental to sideration of foreign product bid__-..... 435 
1 competitive bid procedures by per- Consideration of item offered by Ameri- 
| mitting bidder to control his relative can producer which exceeds cost of 
standing after disclosure of bid prices; foreign product by 72%, after transpor- 
therefore, rejection of bid as nonrespon- tation costs, customs duty and 6% 
sive and rejection of bidder’s request to differential fixed by E.O. No. 10582, 
cure material defect are proper ad- pursuant to Buy American Act, 41 
ministrative actions..................-.. 531 U.S.C. 10a, et seqg., have been added to 
Price differential foreign bid, would be unwarranted on 
An award to foreign bidder rather than basis of unreasonable price under the 
to low American bidder whose bid act and E.0. which make cost element 
price was 42.8% higher based on @ material factor in determination of 

comparison of foreign and domestic public interest requirements.......... 760 


bid prices rather than on consideration 
of reasonableness of costs and profits 
of American bidder, including such 
factors as differences in wage scales and 


Confirmation—propriety—a confirmation by 
low bidder that bid was intended to cover 
all items under invitation which did not 
specify that individual prices were to be 


| 
| 
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quoted on each particular item may be Discarding all bide—Continued. 

regarded as confirmation which is not Administrative detsermination—Continued. 
inconsistent with reasonable interpretation should have been corrected prior to 
of bid as submitted; and, therefore, under bid opening, the theoretical elimina- 
rule that any ambiguity is to be construed tion of potential bidders must be con- 
against party causing ambiguity, the low sidered against the real detriment 
bid may be regarded as responsive to which would result from readvertise- 
invitation, and award on basis of the con- ment after bid prices have been re 
firmation would not be prejudicial to other vealed; therefore, since requirement 
ee niinttinninmaneninemninemanantiine 653 did not preclude four of six bidders— 
Deposits, ete. including the low bidder—who did not 
Amount—liquidated damages. (See Con- have the seal from bidding and who, 
tracts, damages, liquidated, excessive) because of short interval between 
Failuretofurnish. (See Contracts, specifi- issuance of invitation and delivery, 
cations, failure to furnish something re- would not have been able to obtain 
quired, bid bond) approval and since the remaining two 
Discarding all bide bidders who had the sea) would not be 
Administrative determination placed in any financial disadvantage 
Although authority vested in contract- because approval does not involve a 
ing officers to reject any and all bids recurring charge, none of bidders 
and to readvertise procurement is would be prejudiced by award to low 
extremely broad and ordinarily will bidder under first invitation on basis 

not be questioned by Comptroller of waiver of seal requirement_......... 563 
General, in exercise of such authority Low bid ercessive—cancellation of invita- 
contracting officer must not act arbi- tion after the only conforming bid 
trarily....---.------------------------ 396 is found to be excessive both as to 


Contracting officer who rejected bid for 
handling and storage of household 
effects, on basis that invitation did not 
permit award to only one bidder and 
that estimated quantity of material 
for storage was excessive when invita 
tion not only contemplated award to 
one bidder in aggregate but would 
have been normal procedure and re- 
vision in quantity was not large, has 
not presented any cogent reasons 
based upon law or regulation to justify 


price and quality of item offered and 
readvertisement of procurement on 
basis of less stringent specifications to 
match needs of procuring agency, which 
actions result in wider competition and 
savings to Govt., are proper adminis 
I ndicckcsscinadindbns 86 


Readvertisement justification—a _ thirty- 
day time schedule for submission of 
offers under negotiated solicitation, 
which was authorized under 10 U.8.O. 


rejection of all bids.........-..-....-- 396 2304(a) (2) on basis that public exigency 
Rejection of all bids submitted in re- would not permit delay incident to 
sponse to invitation for furnishing all advertised procurements, is period of 
labor, materials, vans, etc., for storage time comparable to that permitted 
of housebold effects on basis that under advertised procedures and indi- 


cates that public exigency exception was 
improperly invoked; therefore, no valid 
objection to cancellation of negotiated 
solicitation and invocation of formal 


muitiple awards would have been im- 
practicable and that estimated quan- 
tity of materia! for storage was exces 
sive, when invitation clearly did not 


contemplate separate awards so that it advertised procurement procedures will 

was unnecessary to specifically limit be made...........--------------------- 4 

award on aggregate basis and when Reinstatement — propriety —reinstatement 

there was no reasonable basis for con- of canceled invitation which gave 

sidering thet estimate was excessive, bidders an option to supply either one 

Was so grossly erroneous as to consti- of two colors of an item, even though 

tute arbitrary rejection to detriment procurement agency wanted item in 

of Govt.’s interest in maintaining only one color, and consideration of all 

integrity of competitive bidding system; bids, except lowest bid which was with- 

therefore, award under second invitation drawn prior to opening, on basis that 

should be canceled and award to bidders would agree to furnish only the 

lowest responsible bidder under first color wanted at original bid prices would 

invitation for remaining period of not be improper, the only bidder who 

years should be made................ 396 apparently could be prejudiced by such 
Although an invitation which required action would be bidder who requested 

that equipment offered bear the seal withdrawal prior to original bidopening. 834 

of a particular testing organization is Equal. (See Contracts, awards, equal or 


restrictive of competition and tie bids) 
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combination bid for both drydocking 
and repairs for conversion of hospital 
ship submitted by bidder who did not 
bid on several of specific lots as required 
by invitation, because of its under- 
standing that those lots were applicable 
to bidders at different ports who did not 
have drydocking facilities, which under- 
standing was not an unreasonable 
interpretation of ambiguous invitation, 
need not be regarded as nonresponsive 
to invitation and does not require 
award at higher cost to bidder whose 
bid evaluated on basis of real intent of 
invitation is defective in same way as 
low bid, in absence of evidence that 
failure affected relative standing of low 
bidder or was prejudicial to other 
bidders 

Delivery provisions 

In establishing order of precedence of 
bids for award of portions of procure- 
ment set-aside for bidders in labor 
surplus areas, eligible bidders should 
first be ranked in order in which they 
would be considered for award on non- 
set-aside portion, and, when low 
responsible bid for non-set-aside por- 
tion under invitation which solicited 
bids on f.0.b. contractor’s plant or 
nearest shipping point basis is deter- 
mined on basis of delivered cost rather 
than net price, the freight costs should 
also be considered in determining order 
of precedence for negotiatfon of set- 
aside portions 

An award to bidder who Is determined 
to have submitted low bid on basis 
of lower transportation costs computed 
on estimated “approximate” shipping 
weights stated in bid, which weights 
are lower than those stated by other 
bidders who had actual prior produc- 
tion experience, does not need to be 
questioned in view of evidence which 
indicates that contractor can produce 
item weighing close to estimate 
and less than weight which would 
result in his displacement as low 
bidder and in absence of provision in 
invitation requiring guaranteed ship- 
ping weights. 

Evaluation of bids on basis of driveaway 
delivery rates when invitation, which 
provided that bids would be evaluated 
on basis of most economical mode of 
commercial transportation, specifically 
required bidders to include cost of 
loading, blocking, and bracing items 
on carrier’s facility would be evalua- 
tion on basis not contemplated by 
invitation and contrary to sound 
procurement procedures, ............. 


To permit a bidder after bid opening to 
offer to ship equipment by motor 
earrier who had then tendered reduced 
transportation rate under sec. 22 
quotation, 49 U.S.C. 22, would be 
tantamount to reserving to the bidder 
the right to modify bid with respect 
to transportation rates after bid open- 
ing and contrary to proper procure- 
ment practices which require trans- 
portation costs to be evaluated on 
basis of rates actually filed and pub- 
lished at time bids are opened 


On basis other than in invitation 


Under invitation which provides that 
award will be made on basis of lowest 
price for any combination of two or 
more items of work, an award to bidder 
on basis that three of items could not 
be separated ts not proper, particularly 
when contracting agency was aware of 
necessity for using such method of 
evaluation prior to issuance of invita- 
tion and should have indicated method 
in invitation; therefore, if award can- 
not be made in accordance with invita- 
tion, the work should be readvertised- 

A bidder who establishes that cost of 
foreign products proposed to be fur 
nished is less than cost of domestic 
products at equivalent processing 
levels based on proper evaluation of 
bids under Buy American Act, 41 
U.S.C. 10a, and E.O. No. 10582, rather 
than on basis of excluding domestic 
processing costs as prescribed in in- 
vitation, may have bid considered for 
award on basis of the law and in ab- 
sence of any evidence that considera 
tion would be prejudicial to other 


Consideration of bid submitted by 
American bidder who did not exclude 
domestic processing costs in establish- 
ing percentage of cost of foreign com- 
ponents to be furnished, even though 
invitation required computation on 
such basis contrary to Buy American 
Act, 41 U.S.C. 10a, and E.0. No 
10582, which require evaluation of 
combination foreign and domestic 
component bids on similar basis, 
would not be prejudicial to other 
bidders who had same information 
and who did not interpret require- 
ments in same manner, all bidders 
being chargeable with notice of the law 
and having no right to have bids 
evaluated on any basis other than in 
accordance with law 

Failure of American bidder, who pro- 
poses to furnish both domestic and 
foreign components, to compute foreign 
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product cost on basis of elimination of 
domestic processing costs on domestic 
items as prescribed in invitation 
which computation would be contrary 
to Buy American Act, 41 U.8.C. 10a, 
and E.0. No. 10582, which contem- 
plate for purpose of comparison of do- 
mestic and foreign cost that costs of 
each must be computed in similar 
manner, does not require rejection of 
bid for technical noncompliance with 
invitation. - 

Evaluation of bids on basis of driveaway 
delivery rates when invitation, which 
provided that bids would be evaluated 
on basis of most economical mode of 
commercial transportation, specifically 
required bidders to include cost of 
loading, blocking, and bracing items 
on carrier’s facility would be evalua- 
tion on basis not contemplated by 
invitation and contrary to sound pro- 
curement procedures 


Separable or aggregate items—under in- 


vitation which provides for award of 
two-item procurement to one bidder but 
reserves to Govt. the right to make an 
award on one item alone, a bid which is 
responsive to one item, but which con- 
tains exceptions to second item specifica- 
tions, may be accepted on basis of one 
item, if it is administratively determined 
to be in best interests of Govt. to procure 
only one item; however, the bid on basis 
of both items must be considered non- 
responsive. 


Late 
Bid bond 


Telegraphic bid containing citation to 
bid bond number and name of surety 
submitted, in response to invitation 
which specifically required furnishing 
of bid bond prior to opening, by low 
bidder who did not furnish required 
bond and a telegraphic bid confirma 
tion until more than a day after bid 
opening does not comply with bid 
bond requirement of invitation 

Confirmation by a domestic bank of an 
irrevocable letter of credit issued by 
foreign bidder to contracting agency to 
cover bid security required by invita- 
tion makes the bank, under uniform 
commercial practices, primarily liable 
to Govt. for amount of credit and the 
communication in writing of such 
credit establishment to bid opening 
office within time allowed for submis- 
sion of bids delayed in mails, after 
contracting officer had been notified by 
telephone prior to bid opening of the 
confirmation, represents substantial 
compliance with bid bond or bid 


security requirements of invitation to 
justify consideration of the bid, pro- 
vided the time limit within which 
Govt. has to avail itself of credit is 
sufficient to enable Govt. to exercise 
its rights in event bidder fails to com- 
ply with contract obligations 


Hand carried delay—administrative re 


‘port which evidences that sample hand 
carried by representative of low bidder 
was received in contracting office on last 
day for submission of bids must be 
accepted in absence of conclusive evi- 
dence that low hidder failed to submit 
sample by date specified in invitation .. 


Mail delay evidence—late bid submitted 


in response to invitation which requires 
bids to be physically received prior to 
time for bid opening may not be con- 
sidered for award, notwithstanding 
that, ordinarily, Govt. agencies subject 
to Federal Property and Administrative 
Services Act of 1949 are required to com- 
ply with Federal Procurement Regula- 
tions which contain provision for the 
consideration of late bids when lateness 
is due solely to delay in mails. .......-- 


Telegraphic modifications 


A telegraphic bid modification which 
was deposited with telegraph company 
30 minutes prior to time set for bid 
opening, but which was not received 
at administrative office until 35 
minutes later, is not considered to have 
been delivered on time in view of evi- 
dence which indicates normal trans- 
mission time between transmitting 
office and receiving telegraph office is 
approximately 30 minutes and addi- 
tional five minutes is required to 
forward message from there to the 
Govt. installation, and this evidence 
is not overcome by showing that it 
was normal procedure for telegraph 
office to transmit messages imme- 
diately or in any period less than the 
15 minutes message was delayed 


In determination of whether late tele- 
graphic modification to bid for pur- 
chase of surplus Govt. property may 
be considered for award, late bidder 
has the burden of proving that message 
was deposited sufficiently ahead of 
bid opening time to allow for any 


normal, usual, or foreseeable delays: 


and that failure of bid to arrive before 
bid opening time was due solely to 
abnormal delay in transmission; a 
mere showing that message could have 
been transmitted and received under 
normal conditions is not sufficient 


426 
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Notification by telephone to property 
disposal officer that bid modification 
has been telegraphed in response to 
surplus property invitation, which 
does not provide that bids by tele- 
phone are acceptable, is not a factor to 
be considered in determining whether 
telegraphic modification waich is not 
received until after time set for open- 
Sa CINE snincicticcbaicdseecnsce 


Mistakes 


For errors after award. (See Contracts, 
mistakes.) 


Correction—bid bond adjustment—ad- 
justment of bid security to conform to 
bid which ts corrected after bid opening, 
on basis that error was obvious on face 
of the bid or that clear and convincing 
evidence was presented to show nature 
of error and intended bid price, may be 
permitted, provided there was no ques- 
tion at time of bid opening as to bidder’s 
ability to furnish bid security in re- 
CUE GNI oss iceii ce ctassscsccass 

Errors other than price—low bidder who, 
after award of contract for one item of 
two-item procurement, alleged that 
error in omission of language to indicate 
bid was submitted on “all or none” 
basis was substantiated by price differ- 
ence of 14 to 16% between low bid and 
other bids, and by fact that excess cost 
for procurement from second low bidder 
upon default is nearly same as amount 
of loss claimed by low bidder, may not 
have such price differences considered 
to establish error of omission of language 
as distinguished from arithmetical 
errors or errors in computation; there- 
fore, in absence of anything on face of 
bid to indicate error or that contracting 
officer should have been on constructive 
notice of possibility of error, omission 
must be regarded as unilateral and due 
to bidder’s negligence -..............-.. 

Unit price v. extension differences—obvious 
unit price error—bidder who, after re- 
quest for verification because unusually 
low unit prices in bid for construction 
project did not agree with extended 
price, which was more in line with prices 
quoted by other bidders, alleges unit 
prices were correct but extended price 
should be reduced, thereby making his 
bid lowest bid received, has placed him- 
self in position of having opportunity for 
second guess after bids are opened which 
would adversely affect competitive bid- 
ding system and be prejudicial to other 
bidders, even though invitation provides 
that in case of variation between unit 
price and extension unit price would 
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govern; therefore, denial of correction of 
BIE WO Rian cnicctinndstuincetents 
Modification—new or additional bids dis- 
tinguished—telegram from bidder, re- 
ceived in contracting office prior to time 
scheduled for opening of bids, which 
quotes prices on items in addition to those 
bid upon in formal bid submission is not 
new or additional bid unauthorized under 
invitation but is modification of details of 
formal bid document under invitation 
which permits modification of bids by 
telegraphic notice and, therefore, bid and 
modification may be considered for award. 
Multiple 
Propriety 
The submission of bids by two firms as 
a joint venture, when previously they 
acted as subcontractor with each other 
in performance of similar contracts, in- 
dicates that they are acting together as 
a single entity thereby eliminating any 
possibility of illegality in connection 
Wille isle Mii dacitiacncicennesee 
Multiple bids submitted by one indi- 
vidual on behalf of two or more com- 
panies or by two or more affiliated 
companies do not have to be rejected 
when such bids are not submitted for 
the purpose of circumventing a law, 
such as the Davis-Bacon Act of Aug. 
30, 1935, for gaining an unfair advan- 
tage in case of awards by drawing lots, 
or for any other purpose which would 
be prejudicial to the U.S. or to other 
bidders. 14 Comp. Gen. 168, modified. 
The rejection of two low bids submitted 
by affiliated companies for the purpose 
of obtaining partial awards for such 
amount of work as each company could 
capably perform, on basis that multi- 
ple bids are legally objectionable, 
would be prejudicial to the interests of 
the U.S. and, therefore, such bids may 
be considered for award --..-......---.-.. 
Patents, etc., items 
Low bid submitted in response to invita- 
tion which contains patent indemnity 
clause relieving Govt. of liability for in- 
fringement of any patent in connection 
with contract may not be disregarded 
merely because patent owner, who was 
second low bidder, alleges that potent 
will be infringed and that low bidder is 
without legal right to manufacture item 
covered by invitation .................. 
Consideration of possible patent infringe- 
ment claim of American bidder in deter- 
mination of award to foreign bidder, who 
offers product 72% lower in cost than 
domestic item, would be inconsistent 
with public interest which requires en- 
couragement of competition in view of 
specific remedies provided for patent 
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holders in 28 U.S.C. 1498, and such 
remedies are not in conflict with Buy 
American Act, 41 U.8.C. 10a, et. seg... 
Possible costs to Govt. in defending patent 
infringement litigation which might 
arise from purchase of product from low 
foreign bidder, rather thao from Ameri- 
can bidder who has a patent on product, 
do not afford legal justification for ques- 
tioning award to foreign bidder whose 
bid is 72% less than Americar bidder... 


Qualified 


Acceptance—low bidder who, in response 
to invitation which requires forfeiture of 
total amount of required bid bond as 
liquidated damages, submits required 
bond with condition limiting his liability 
to difference between bid price and cost 
of obtaining performance elsewhere has 
submitted bid clearly establishing liabil- 
ity of principal and surety as a penalty, 
whereas liability of other bidders who 
conformed to terms of invitation is for 
liquidated damages thereby rendering 
bidding on unequal terms and requiring 
rejection of low bid as nonresponsive to 
invitation. 

Acceptance time difference—a low bid 
which, notwithstanding statement that 
bid remains open for acceptance for 90 
days as required in invitation, conditions 
price upon receipt of notice of award in 
much shorter period of time is bid which 
contains material deviation from require- 
ments and must be rejected as non- 
responsive to invitation. 

All or none—propriety—to construe word 
“may” in multiple item invitation 
which provides that bids will be made 
by individual items and specifies that 
“bids on the basis of award in the 
aggregate may be rejected,’’ in permis- 
sive sense to permit consideration of 
“all or none’ bid would nullify and 
render meaningless requirement for 
consideration of bids by individual 
items only and, therefore, word ‘‘may’’ 
must be construed as word of command 
so that ‘‘all or none”’ bid is qualified bid 
which must be rejected as nonresponsive 
to invitation; however, in view of 
ambiguity, rejection of all bids and 
readvertisement under invitation which 
would leave no doubt as to acceptability 
or nonacceptability of ‘‘all or none’’ bids 
would be in best interests of Govt 

Ambiguous—a confirmation by low bidder 
that bid was intended to cover all items 
under invitation which did not specify 
that individual prices were to be quoted 
on each particular item may be regarded 
as confirmation which is not inconsistent 
with reasonable interpretation of bid as 
submitted; and, therefore, under rule 


779 


that any ambiguity is to be construed 
against party causing ambiguity, the 
low bid may be regarded as responsive 
to invitation, and award on basis of the 
confirmation would not be prejudicial 
to other bidders 

Bidder’s quotation form contrary to stand- 
ard form—low bid which limits con- 
tractor’s Hability for excess costs for 
failure to perform when such failure is 
Both beyond control of contractor and 
without his fault or negligence and omits 
standard provision concerning default of 
subcontractors, when default is due to 
causes beyond control and without fault 
or negligence of both contractor and 
subcontractor, is a bid containing qualifi- 
cations which affect substance of bid and 
make it nonresponsive to invitation. -.. 

Voluntary information, drawings, ete.—a 
low bidder who voluntarily submitted 
with his bid general literature on various 
models of equipment manufactured by 
it, without reference to particular type 
of equipment required by the invitation 
or the model intended to be furnished 
and without reference in bid to any 
exceptions to specifications, may not 
be regarded as offering other than the 
specification equipment or as qualifying 
the bid and, therefore, the bid should not 
be rejected on basis that descriptive 
literature made it nonresponsive to 
invitation. 


Rejection by administrative agency—bid 


accompanied by bid security which is not 
type or in amount required by invita- 
tion, and record indicates that surety has 
set maximum bond liability less than 
minimum required, the contracting 
agency at contracting officer level or at a 
higher echelon may reject bid as non- 
responsive without referring matter to 
Comptroller General; however, if doubt 
exists as to proper action, the matter 
should be submitted for decision. 


Time extension for submission—amended 


invitation—denial of bidder’s request for 
extension of time for recomputation of bid 
after contracting agency issued amend- 
ment to specifications shortly before bid 
opening does not appear to be basis for 
invalidation of award in view of evidence 
which indicates that none of other respon- 
sive bidders requested an extension and 
that amended specification did not require 
bid recomputation but was merely affirma- 
tion of original specifications. 


Time for submission—although time be- 


tween issuance of invitation for bids fol- 
lowing determination to cancel negotiated 
solicitation for same procurement, due to 
improper invocation of public exigency 
authority in 10 U.8.0. 2304(a)(2), and 
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deadline for submission of bids under sec- 
ond invitation was extremely short in 
relation to complexity of procurement, 
the time actually available for bidding 
may be regarded as adequate 
Unbalanced—evidence—bidder who submits 
bid with unusually low unit prices which 
do not agree with extended amounts, 
which are more in line with other bids and 
who, on request for verification, alleges 
unit prices were correct but extended 
amounts should be reduced, thereby mak- 
ing his bid low bid, may not be regarded 
as having submitted unbalanced bid in 
view of obvious error on face of bid; and, 
therefore, correction was properly de- 


Withdra wal—effect—reinstatement of can- 
celed invitation which gave bidders an op- 
tion to supply either one of two colors of 
an item, even though procurement agency 
wanted item in only one color, and consid- 
eration of all bids, except lowest bid which 
was withdrawn prior to opening, on basis 
that bidders would agree to furnish only 
color wanted at original bid prices would 
not be improper, the only bidder who ap- 
parently could be prejudiced by such 
action would be bidder who requested 
withdrawal prior to original bid opening-- 


BOARDS, COMMITTEES AND 


COMMISSIONS 

Noncompliance with statutes—employment 
prohibitions, ete.—in view of specific pro- 
visions in secs. 5 and 7, act of Sept. 2, 1957, 
P.L. 85-262, 71 Stat. 588 and 589, which deal 
with exemptions from laws affecting em- 
ployment of persons by Lincoln Sesquicen- 
tennial Commission, term “services” in 
sec. 4 of act, which confers broad discre- 
tionary powers on Commission in procure- 
ment of “supplies, services and property” 
without regard to laws and procedures ap- 
plicable to Federal agencies, does not have 
reference to personal services; therefore, 
in absence of invocation of authority in 
sec. 4 to exempt civil service retired an- 
nuitant who was employed under contract 
by Commission from annuity deduction 
provisions in sec. 13(b), Civil Service Re 
tirement Act, 5 U.S.C. 2263, together with 
fact that such deductions were made, em- 
ployee’s compensation must be regarded 
as subject to annuity deduction 

Travel expenses. (See Travel Expenses, 
boards, committees and commissions, 
State government employees) 


BONDS 


Bid 
Irrevocable letter of credit—confirmation 
by a domestic bank of an irrevocable let- 
ter of credit issued by foreign bidder to 
contracting agency to cover bid security 
required by invitation makes the bank, 
under uniform commercial practices, 


Bid—Continued. 
primarily liable to Govt. for amount of 
credit and the communication in writing 
of such credit establishment to bid open- 
ing office within time allowed for submis- 
sion of bids delayed in mails, after con- 
tracting officer had been notified by tele- 
phone prior to bid opening of the con- 
firmation, represents substantial com- 
pliance with bid bond or bid security 
requirements of invitation to justify con- 
sideration of the bid, provided the time 
limit within which Govt. has to’ avail 
itself of credit is sufficient to enable Govt. 
to exercise its rights in event bidder fails 
to comply with contract obligations. -.. 
Sufficiency 
Where the only acceptable bid for an oil 
and gas lease is accompanied by insuffi- 
cient bid deposit, acceptance would 
not be discriminatory to other bidders 
and would bind the bidder, regardless 
of whether or not there was an offer to 
correct the deficiency, so that the 
only factor for consideration is interest 
of Govt.; therefore, if it is adminis- 
tratively determined that acceptance 
of bid will best serve the interest of the 
Govt., the security defect may be 
waived and prior rejection of bid re 
garded as erroneous 
Failure of low bidder to submit bid bond 
in amount required in invitation due 
to clerical error by surety does not 
warrant exception to rule that failure 
to comply with bid bond requirement 
in invitation represents material de- 
viation which cannot be waived ad- 
ministratively and, therefore, low bid 
may not be considered for award ---.. 
Government employees—surety’s liability— 
supplement coverage at employee's ex- 
pense—the purchase by employees who 
are covered by position schedule surety 
bonds under 6 U.S.C. 14 of supplemental 
coverage, at Own expense, under agree- 
ments which preclude employee from 
voluntarily settling any claim under bond 
without consent of surety does not warrant 
any departure in mandatory debt liquida- 
tion withholding procedure under 5 U.S.O. 
82, 27 Comp. Gen. 703, in event employee 
is indebted to Govt. when terminated; 
therefore, agency may not place amounts 
due employee in suspense account until 
conclusion of negotiations with surety 
under agreement but must immediately set 
off against debt any amounts due employee 
and request CSC to set off retirement 
funds for any balance unless employee ts 
subject to deferred retirement provisions 
of 5 U.S.C. 2258 requiring annuity election 
by employee prior to set-off. 
Revenue—status as public moneys—proceeds 
from sale of negotiable bonds which are 
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BONDS—Continued. Page} CIVIL SERVICE COMMISSION— 
guaranteed as to both principal and in- Continued. Page 
terest by U.S. should be regarded as Juarisdiction—C ontinued. 
public moneys required to be deposited in Restoration authority—Continued. 

Treasury of U.S. pursuant to 31 U.8.C. 482 mission has authority to provide by 
and 31 U.8.O. 521, in the absence of specific regulation for retroactive restoration 
statutory authority which would permit with back pay in connection with 
deposit of such funds in commercial banks agency grievance appeals of preference 
or other private depositories_.............. $8 eligible employees in demotion cases 

BOOKS AND PERIODICALS not involving reductions in force, en- 

Purchase limitations—magazine subscrip- titlement to back pay in cases of dis- 
tion (Supervisory Management, publica- charges, suspensions, and furloughs 
tion of American Management Associa- without pay of such preference eligible 
tion, Inc.) to be used in conjunction with employees under sec. 14 being payable 
National Science Foundation training under sec. 6(b)(2) of act of Aug. 24, 
program may be determined by head of 1912, as amended, 5 U.S.C. 652(b)(2).. 689 
agency to be appropriate purchase of Since employees who hold excepted 
training material under sec. 10, Govern- positions are covered by Retention 
ment Employees Training Act, 5 U.S.O. Preference Regulations issued pursu- 
2309; however, the magazine being periodi- ant to reduction-in-force provisions 
cal within meaning of limitation on pur- of sec. 12, Veterans’ Preference Act 
chase of newspapers and periodicals, the of 1944, 5 U.S.C. 861, the CSC may 
cost of magazine subscription must be provide for retroactive restoration and 
charged to limitation...................... 320 back pay of such employees who are 

BRIDGES, TRAILS AND ROADS demoted in connection with reductions 

ee peoneves ‘OD 


(See Roads, Trails and Bridges) 


BUY AMERICAN ACT 
American product restriction in vessel con- 
struction. (See Maritime Matters, sub- 
sidies, American product restriction) 
Bid evaluation. (See Bids, Buy American 
Act) 


Since procedures for reductions in force 
are provided for in sec. 12, Veterans’ 
Preference Act of 1944, 5 U.S.C. 861, 
and under secs. 11 and 19 of act, 5 
U.S.C. 860, id, 868, the CSC has au- 
thority to make and to enforce rules 

Violations. (See Contracts. Buy American = ae a a eemeiog 


i 
Act violations) has authority to issue regulations of 
CERTIFYING OFFICERS general applicability to provide that 


Responsibility—interagency services—a cer- 
tification on voucher for reimbursement for 
services and materials performed under 
interagency agreement when voucher is 
not supported by evidence that services 
and materials ordered were furnished and 
accepted would be meaningless and not 
within contemplation of act of Dec. 29, 1941, 
31 U.S.C. 82c, which makes it responsi- 
bility of officer or employee certifying 
voucher to ensure that facts stated or 
certified are correct and that proposed 


administrative officers shall, when 
there has been a determination on an 
agency grievance appeal that demotion 
of employee in a reduction in force 
was unjustified or unwarranted, 
restore employee to proper grade and 
salary retroactively effective to date 
of improper demotion, with back pay 
computed on basis of compensation 
employee would have earned in former 
grade or in proper intermediate grade, 


payment is lawful under appropriation or as appropriate......--..----------+--- 6390 
CUR ARR RERI -coeennnnensenenanemenennne - ae e settlement—general averag 
m iv em — ge vi e 
CHECKS claims—general average claims arising 
Delivery—banke—salary checks. (See Com incident to shipments under Govt. or 
pensation, assignment, banking facilities commercial bills of lading may be settled 
for deposit, etc.) administratively without referral to GAO; 
CIVIL SERVICE COMMISSION however, if any such claims involve doubt- 
Jurisdiction ful questions of law or fact they should be 
Restoration authority sent to GAO. B-55025, Mar. 18, 1946, 
Preference eligible employees in excepted TOG... snnnoccanevenssncssnquusseriee 721 
service and those in competitive Assignments 
service are entitled to benefits of sec. Contracts—validity of assignment—su 
14, Veterans’ Preference Act of 1944, sequent assignments—a second assign- 
5 U.S.C. 863, to which regulatory and ment of an amount due under Govt. 
mandatory restriction authority of contract made a short time prior to exe- 
CSC attaches; and, therefore, as in cution of a release by assignee under 


reduction-in-force cases, the Com- first assignment—both assignments be 





COMMISSIONS, 
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CLAIMS—Continued. 


Assignments—Continued. 
ing made pursuant to Assignment of 
Claims Act of 1940, 41 U.S.C. 15—may 
be regarded as a valid assignment, the 
technical deficiency with respect to 
period between second assignment and 
release, when such second assignment 
was without legal effect to give second 
assignee right to payment, having been 
cured by release of the first assignment; 
therefore, amount due under contract 
is not subject to levy for taxes due U.S. 
but is for payment to second assignee -- 

Validity—the issuance of single Govt. 
salary check to bank for deposit to indi- 
vidual accounts of employees upon their 
request rather than issuance of individual 
checks to each employee is in contra 
vention of sec. 3477, R.S., 31 U.S.C. 203, 
which precludes assignment of claims 
unless proper power of attorney, order, 
or other authority in prescribed form is 
executed, and of sec. 3620, R.S., 31 
U.S.C. 492, which requires disbursing 
officers to draw checks only in favor of 
person to whom payment is made 


CLASSIFICATION 


Reclassification—effective date—retroactive. 
(See Compensation, promotions, effective 
date, retroactive) 


COLLECTIONS 


Accounting, disposition, etc. 

Fines imposed by courts. (See Courts, 
fines, disposition) 

Proceeds from sale of District of Columbia 
stadium bonds. (See District of Colum- 
bia, stadium, bonds) 


COLLEGES, SCHOOLS, ETC. 


Fellowship awards—limitation—the limita- 
tion on number of fellowships which may 
be authorized by Commissioner of Educa- 
tion under sec. 402, National Defense 
Education Act of 1958, must, in view of 
personal qualifications which individuals 
must satisfy to receive benefits of act, be 
regarded as limitation on number of 
awards made to individuals rather than 
limitation on number of fellowships; 
therefore, when a person who has been 
awarded a fellowship discontinues his 
study before term of fellowship has expired 
substitution of another individual] for 
unexpired portion must be counted as new 


Government employee training. (See Offi- 
cers and Employees, training) 


BOARDS AND 
COMMITTEES 


Page | COMPENSATION — Continued. 


Federal scientific research grant funds to 
Indian school teacher, who is attending 
science course during period of annual and 
education leave, are not expenses directly 
incurred by Govt. within meaning of sec. 
1, act of Aug. 24, 1912, as amended, 25 
U.S.C. 275, which prohibits incurrence of 
additional salary or expenses on account 
of education leave for Indian school 
teachers, such prohibition having appli- 
cation only to direct expenditures from 
appropriations of Bur. of Indian Affairs 
and not to expenses incurred by non-Govt. 
activity but ultimately borne by Govt. 
through operation of grant system 


Administrative error 


Retroactive salary adjustment 

Employee who, prior to demotion, 
completed full periodic step-increase 
waiting period, but did not receive 
step-increase because at the time he 
held temporary limited appointment, 
is entitled, upon subsequent repromo 
tion to former grade and within ad- 
ministrative discretion, to one-step 
increase, there being no requirement 
in sec. 701(a), Classification Act of 
1949, 5 U.S.C, 1123, or regulations that 
waiting period be served immediately 
prior to date on which step-increase is 
granted; therefore, an administrative 
error in failing to include step-increase 
in computation of highest previous 
salary rate due employee may be cor- 
rected retroactively to date of repro- 
motion 

The establishment of salary of former 
Foreign Service officer who is ap 
pointed to position under Classifica- 
tion Act of 1949, at minimum of grade 
rather than at highest rate previously 
earned, may be retroactively corrected 
to conform to administrative policy 
which provides for establishment of 
salary rates at maximum permissible 


Assignment—banking facilities for deposit 


ete.—the issuance of single Govt. salary 
check to bank for deposit to individual ac- 
counts of employees upon their request 
rather than issuance of individual checks 
to each employee is in contravention of 
sec. 3477, R.8., 31 U.S.C. 203, which pre- 
cludes assignment of claims unless proper 
power of attorney, order, or other authority 
in prescribed form is executed, and of sec. 
3620, R.S., 31 U.S.C, 492, which requires 
disbursing officers to draw checks only in 
favor of person to whom payment is 
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(See Boards, Committees and Commissions) 
COMPENSATION 
Additional—Federal aid, grants, etc., funds— 
transportation expenses and weekly 
stipend paid by non-Govt. school from 


Demotions—reduction-in-force actions— 
back pay. (See Compensation, removals, 
suspensions, etc., back pay, reduction-in- 
force demotions) 
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COMPENSATION — Continued. Page | COMPENSATION —Continued. 
Double Double—Continued. 
Concurrent military retired and civilian Concurrent military retired and civilian 


service pay 

Concession contracts—a retired Regular 
Marine Corps officer who is active 
partner in enterprises which hold con- 
cession contracts with Govt. is not, 
as contract concessionaire, regarded 
as officer of U.S. or as holding civilian 
position under Govt. so as to be pre- 
cluded by 1894 dual office act, 5 U.S.O. 
62, or 1932 dual compensation law, 5 
U.S.C. 59a, from receiving retired 


International organizations—regular com- 
missioned officer of uniformed services 
who, after retirement for physical dis. 
ability not incurred in combat or 
caused by instrumentality of war, is 
employed by Dept. of State for detail 
to position with NATO and who re- 
ceives salary from Dept. of State, 
which salary subsequently results in 
credit to U.S. against its share of ex- 
penses, must have NATO position 
regarded as appointive one “‘unde: the 
U.S. Govt.,” as used in sec. 212, 
Economy Act of 1932, 5 U.S.C. 59a, 
which precludes concurrent receipt of 
retired and civilian pay in excess of 
$10,000 a year, in view of conditions of 
service and sec. 532(b), Mutual Se- 
curity Act of 1954, which permits re- 
tired military officers to be employed 
in international organizations but 
subjects salary to double compensation 
limitation in 5 U.S.C. 50a 

Reserve membership—Army of United 
States—member of uniformed services 
who while serving as warrant officer 
is retired for physical disability and 
receives retired pay based on satisfac- 
tory service in grade of lieutenant in 
Army of U.8. without component, 
although he held grade of leutenant, 
U.S. Army Reserve, at time of place- 
ment on temporary disability re 
tired list, is not regarded as receiving 
retired pay “under laws relating to 
reserve components of Armed Forces” 


within meaning of dual compensation 


exemption in 5 U.8.C. 30r(c), the pay 
and allowances in exemption must be 
those which are payable to member of 
reserve component in capacity as 
reservist and be related to active duty 


Tanner case—application—a judgment 
under which retired officer of uni- 
formed services was awarded retired 
pay under Title III, Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948 on basis that 
such retired pay was exempt from dual 


compensation restrictions in sec. 212, 


service pay—Continued. 

Economy Act of 1932, 5 U.8.0. 50a, 

but which judgment was based on 

erroneous assumption and admission 

that officer had required service to 

qualify for Title III retired pay, when 

in fact he did not, does not afford basis 

to sanction current payments of retired 

pay or to approve payments for any 

period not covered by judgment in 

absence of judicial determination of 

dispute as to basic fact or as to applica- 

tion of rule of res judicata to such a 

judgment 

Warrant officer retired status 

A permanent regular commissioned 
warrant officer of Navy who has 
name placed upon Temporary Dis- 
ability Retired List in commissioned 
officer grade because of higher 
temporary commission once held 
and who receives retired pay of that 
grade does not come within rule in 
Tato v. U.S., 136 C. Cis. 651, in 
which it was held that commissioned 
warrant officer is not “commissioned 
officer’ within meaning of dual 
compensation limitation in sec. 212, 
Economy Act of 1932, 5 U.S.C. 59a; 
therefore, member is subject to 
$10,000 per annum dual compensa- 
tion restriction 

A retired permanent regular commis- 
sioned warrant officer of Navy who 
has name placed upon Temporary 
Disability Retired List in commis- 
sioned officer grade but who, because 
of entitlement to retired pay com- 
puted on formula most favorable to 


him, continues to receive temporary 
disability retired pay based upon 
warrant officer grade under formula 
4, 10 U.S.C. 1401, is not receiving 
retired pay “for or on account of 
services as &® commissioned officer’’ 
as used in sec. 212, Economy Act of 
1932, 5 U.S.C. 59a, and, therefore, 


dual compensation restriction is not 


for application. 


A retirement of permanent regular 
commissioned warrant officer for 
disability of permanent nature, as 
distinguished from placement of 
member’s name on Temporary 
Disability Retired List, would not 
change application of dual com- 
pensation restriction in sec. 212, 
Economy Act of 1932, 5 U.S.C. 50a, 
so that if retired warrant officer is 
retired for permanent disability in 
commissioned officer grade because 
of higher commission once held but 


continues to receive retired pay 
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service pay—Continued. 

Warrant officer retired status—Con. 
based on warrant officer grade he is 
not subject to dual compensation 
restriction 

Since regular warrant officers of Army 
and Air Force are not commissioned 
officers, the dual compensation rules 
established for retired warrant officers 
of Navy would be for application to 
same extent 

Warrant officers who are voluntarily 
retired under 10 U.S.C. 1293, ad- 
vanced on retired list to higher 
commissioned officer grade, but who 
continue to receive retired pay based 
upon commissioned warrant officer 
grade, are not receiving retired pay 
“for or on account of services as a 
commissioned officer’? as used in 
sec. 212, Economy Act of 1932, 5 
U.S.C. 59a, and, therefore, not 
subject to dual compensation restric- 
tion; however, if they receive retired 
pay based upon higher commis- 
sioned grade, they are subject to 
$10,000 per annum dual compensa- 
tion restriction 


Disability compensation and other pay, etc. 
(See Officers and Employees, death or 
injury) 

Holding two offices—concession con- 
tracts—a retired Regular Marine Corps 
officer who is active partner in enter- 
prises which hold concession contracts 
with Govt. is not, as contract conces- 
sionaire, regarded as officer of U.S. or as 
holding civilian position under Govt. 


so as to be precluded by 1894 dual office 
act, 5 U.S.C. 62, or 1982 dual compensa- 


tion law, 5 U.S.C. 59a, from receiving 
retired pay 


Downgrading 


Saved compensation 
More than one downgrading action— 
employee who, before expiration of 


two-year period during which he is 


entitled to receive saved pay as result 
of two-grade demotion, is further re- 
duced two grades comes within pur- 
view of sec. 507 (c), Classification Act 
of 1949, 5 U.S.C. 1107(c), which estab- 
lishes saved pay formula for employees 
reduced more than three grades, so 
that for remainder of original two-year 
retention period employee is entitled 
to minimum of new grade plus differ- 
ence between rate immediately prior to 
first reduction and minimum sched- 
uled rate of grade, which is three 
grades lower, and from end of first 


two-year retention period to end of 


two-year period for second downgrad- 
ing action, employee is entitled to sal- 
ary of grade from which downgraded 
the second time 

Personal cause demotions—demotion of 
employee upon determination by 
CSC that employee was not qualified 
to fill position to which assigned due to 
administrative misinterpretation of 
qualification standards prescribed by 
Commission for particular position is 
not demotion for personal cause as de- 
fined in sec. 25.406, Federal Personnel 
Manual, because it was not based on 
conduct, character, or inefficiency, nor 
was it based on ‘“‘capacity,” which 
term as used in sec. 25.406, Federal 
Personnel Manual, was intended to 
denote employee’s physical inability 
to perform duties of assigned position 
and not employee’s legal qualifications; 
therefore, upon demotion employee 
was entitled to salary retention bene- 
fits of sec. 507(b), Classification Act of 
1949, 5 U.S.C. 1107 

Personal request demotions—employee 
who, at time of reduction in force and 
acceptance of lower grade position in 
another building in different location, 
requested assignment to building in 
which former duties were performed, 
upon assignment to former building, is 
not to be regarded as having been re- 
assigned at personal request after re- 
duction in demotion so as to be denied 
salary retention benefits of sec. 507(a), 


Classification Act of 1949, 5 U.S.C. 
1107(a) 


Holidays 
Days in lieu of—act of Sept. 22, 1959, P.L. 


86-362, which provides that when holi- 
days fall on Saturday preceding day may 
be considered holiday, is inapplicable to 
holidays which fall on regular weekly 
nonworkday which is in lieu of Sunday; 
therefore, employees who had regular 
weekly tour of duty Sunday through 


Thursday and who had July 3 and 4, 


1959 off, and worked on Sunday July 4, 


1959, come under sec. 4(b) of E.O. No. 
10358 which provides that when holiday 
falls on a regular weekly nonworkday in 
lieu of Sunday, next workday will be 
considered holiday, and such employees 


are entitled to holiday compensation for 
work on such day 


July 4, 1959 


Employees who had been excused on 
July 3, 1959, pursuant to E.O. No. 
10825, because July 4th holiday fell on 
Saturday their nonworkday, but who 


were called back for duty on July 4, 
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1959, are not to be charged for leave for 
PEO Be inccncnsennneseeessenscssee 
Employees who had regular tours of duty 
from Monday through Friday but who 
were required to work on July 3 and 
July 4, 1959, due to emergency situa- 
tion, are not entitled to compensatory 
time off on alternate day for July 3, 
1959, under E.O. No. 10825, which does 
not cover employees who would re- 
ceive holiday or premium pay or 


compensatory time in lieu thereof; 


however, such employees would be 
entitled to premium (overtime) pay or 
compensatory time in lieu thereof un- 
der Federal Employees Pay Act of 
1945, as amended, 5 U.S.C. 912, 912a_.. 
Employees who have regular tours of 
duty from Saturday through Thurs- 
day of week in which July 4, 1959, 
holiday fell who worked on July 2, 3, 
and 4, 1959, would not come within 
scope of E.O. No. 10825, for entitle- 
ment to be excused on some other 
workday during fiscal year 1960, but 
would be entitled only to compensa- 
tion or compensatory time as provided 
under Federal Employees Pay Act of 
£006, 6 UBD: GER CPR. oc cciccccasacce 
Act of Sept. 22, 1959, P.L. 86-362, which 
provides that when holidays fall on 
Saturday preceding day may be con- 
sidered holiday, is inapplicable to 
holidays which fall on regular weekly 
nonworkday which is in lieu of Sun- 
day; therefore, employees » ho had 
regular weekly tour of duty Sunday 
through Thursday and who had July 
3 and 4, 1959 off, and worked on Sun- 
day July 5, 1959, come under sec. 4(b) 
of E.O. No. 10358 which provides that 
when holiday falls on regular weekly 
nonworkday in lieu of Sunday, next 
workday will be considered holiday, 
and such employees are entitled to 
holiday compensation for work on 
WF Ga, cncsets ctaSidesdzcsi 
Employees who worked on July 3, 1959, 
and who, pursuant to E.O. No. 10825, 
were granted compensatory day off 
prior to Sept. 22, 1959, date of enact- 
ment of P.L. 86-362 which superseded 
E.O. No. 10825 and prescribed holiday 
compensation for work on days desig- 
nated as holidays in lieu of Saturday 
holidays, are entitled to holiday com- 
pensation for such work with charge 
to annual leave for compensatory day, 
provided current annual leave ts avail- 
able to be charged, and provided 
further that no loss in compensation 
or other benefit results; however, under 
such circumstances, granting of com- 
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Holidays—Continued. 
July 4, 1959—Continued. 
pensatory time prior to Sept. 22, 1959, 
need not be changed.................. 
Employees who had no current annual 
leave to substitute for compensatory 
day granted for work on July 3, 1959, 
prior to Sept. 22, 1959—the date of 
enactment of P.L. 86-362 which super- 
seded E.O. No. 10825, so that substitu- 
tion might result in loss of compensa- 
tion or other benefit by retroactive 
payment of premium compensation 
are not required to have action grant- 
ing compensatory time disturbed and 
such employees are not entitled to 
additional day’s pay for July 3, 1959_. 
Night work—regularly scheduled night 
work—night work which is determined in 
advance to be required on first three days 
of every other workweek by employees 
who normally perform duties in daytime 
may be regarded as regularly scheduled 
work .for payment of night differential 
compensation under sec. 301, Federal 
Employees Pay Act of 1945, 5 U.S.C. 921, 
notwithstanding such night work is to be 
performed every other week rather than 
on at least one day of each of two consecu- 
tive workweeks. 36 Comp. Gen. 657, 
i iiasistetdintitintncniniiancewenid 
Overtime 
Inspectional service employees—reim- 
bursement basis—establishment of unl- 
form flat rate for inspection of private 
aircraft by Bur. of Customs during over- 
time periods and on Sundays or holidays 
at ports of entry from Canada, Mexico, 
Cuba, and other nearby countries in 
lieu of present system of charging actual 
compensation earned by employees ren- 
dering service, which is administratively 
burdensome, would substitute system of 
charges that would require overpay- 
ments from some operators to offset 
underpayments by others, is not per- 
missible under 19 U.S.C. 267 and 1451 
which require that each person request- 
ing inspectional services be charged 
amount sufficient to reimburse Govt. 
for cost of overtime or extra compensa- 
tion and expenses incurred for inspec- 
Cc s ciicdenuchindewaninsencensectacnexs 
Standby, etc., time 
Annual premium pay in lieu of other over- 
time—firefighter employees who are in 
receipt of premium compensation for 
standby time at saved rate, as pre- 
scribed in sec. 401, Federal Employees 
Pay Act of 1945, as added by sec. 208, 
act of Sept. i, 1954, 5 U.S.C. 926 note, 
may not be permitted to elect, pur- 
suant to administrative regulation, to 
have premium compensation con- 
verted to annual rate basis so long as 
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Overtime—Continued: 
Standby, ete., time—Continued. 

existing aggregate rate of compensa- 
tion saved is more than annual premi- 
um rate, even though actual “take 
home pay” under saved pay formula 
is below annual premium rate; how- 
ever, such elections which have been 
made pursuant to administrative regu- 
lation prior to time aggregate saved 
rate of compensation equaled or ex- 
ceeded annual premium rate will not 
be questioned, provided that no fur. 
ther elections are made. .............-. 
Computation of existing aggregate rates— 
in absence of specific definition of term 
“existing aggregate rate” in savings 
clause of premium compensation pro- 
visions in sec. 401, Federal Employees 
Pay Act of 1945, as added by sec. 
208(b), act of Sept. 1, 1954, 5 U.S.C. 
926 note, and of mandatory formula 
prescribed by CSC for determination 
of existing aggregate rates of compen- 
sation, the administrative depart- 
ments have responsibility to deter- 
mine which pay factors—amount of 
overtime, night duty, and holiday 
work—are significant in establishing 
existing aggregate rate for each em- 
ployee or group of employees to ascer- 
tain whether entitlement to saved 
compensation exists under sec. 208(b). 
Saved pay—firefighter employees who 
are in receipt of premium compensa- 
tion for standby time at saved rate, as 
prescribed in sec. 401, Federal Em- 
ployees Pay Act of 1945, as added by 
sec. 208, act of Sept. 1, 1954, 5 U.S.C. 
926 note, may not be permitted to 
elect, pursuant to administrative regu- 
lation to have premium compensation 
converted to annual rate basis so long 
as existing aggregate rate of compensa- 
tion saved is more than annual pre- 
mium rate, even though actual “take 
home pay” under saved pay formula 
is below annual premium rate; how- 
ever, such elections which have been 
made pursuant to administrative regu- 
lations prior to time aggregate saved 
rate of compehsation equaled or ex- 
ceeded annual premium rate will not 
be questioned, provided that no fur- 
ther elections are made--.............- 
Training courses outside regular tour of 
duty—prohibition—in view of restriction 
in sec. 10, Govt. Employees Training 
Act, against payment of overtime, unless 
CSC establishes exception, 5 U.S.C. 
2309, employees who are assigned to 
training courses for more than 40 hours 
in any week may not be granted com- 
pensatory time for hours in excess of 40, 
the condition precedent to granting com- 
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Overtime—Continued. 
pensatory time in lieu of overtime under 
Federal Employees Pay Act of 1945, 5 
U.8.0. 912, being qualification for over- 
time under sec. 201 of the 1945 act, 5 
U.S.C. 911; nor may employees be 
granted compensation at straight time 
rates for overtime training, in view of 
requirement in 1945 act that work in 
excess of 40 hours must be considered 
overtime and payable at overtime rate_. 


Witnesses—postal employee who, during 
period when ordered to be available for 
pretrial conferences and to testify in 
grand jury proceedings concerning facts 
acquired in assigned duties, was con- 
verted from substitute to regular clerk 
may have litigation time regarded as 
time worked; however, while employee 
had substitute status, he is entitled to 
witness fees and mileage under 28 U.S.C. 
1821, but is precluded by sec. 605(b), 
Postal Field Service Compensation Act 
of 1955, from receiving overtime, but 
after assignment as regular clerk he is 
restricted to travel allowances in 28 
U.S.C. 1823(a), but may receive over- 
time for witness time which was in addi- 
tion to performance of regular night 


Panama Canal employees—tetroactive re- 
classification—notwithstanding that it 
may be difficult for Canal Zone Board of 
Appeals to meet at sufficiently frequent 
intervals to provide appeals service to 
Canal Zone employees comparable with 
that presently provided classification act 
employees by CSC, a proposed revision of 
an administrative regulation which would 
authorize upward reclassification to be 
retroactively effective for Canal Zone em- 
ployees following decision of Board—in 
cases not involving correction of erroneous 
downgrading—would be in violation of 
rule against retroactive promotions and is, 
therefore, not approved in absence of ex- 
press statutory authority................. 


Periodic step-increases 


Equivalent increases—wage board in- 
creases which are administratively 
granted pursuant to 5 U.S.C. 1082(7) 
may not be regarded as “‘increases in 
compensation granted by law” as that 
term is used in sec. 701(b), Classification 
Act of 1949, 5 U.S.C. 1121(b), to exclude 
such increases from consideration as 
equivalent increases for periodic step- 
increases; hence, wage board employees 
who receive wage increases prior to trans- 
fer to positions under Classification Act 
of 1949 are required to wait prescribed 
period from wage board increase before 
becoming entitled to periodic step- 
SURI on rnnccnnnciiniaandts enveqesssese 
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crease—subsequent credit—em ployee 
who, prior to demotion, completed full 
periodic step-increase waiting period, 
but did not receive step-increase because 
at the time he held temporary limited 
appointment, is entitled, upon subse- 
quent repromotion to former grade and 
within administrative discretion, to one- 
step increase, there being no requirement 
in sec, 701(a), Classification Act of 1949, 
5 U.S.C. 1123, or regulations that wait- 
ing period be served immediately prior 
to date on which step-increase is granted; 
therefore, an administrative error in fail- 
ing to include step-increase in computsa- 
tion of highest previous salary rate due 
employee may be corrected retroactively 
to date of repromotion 


Postal service— witnesses—posta] employee 
who, during period when ordered to be 
available for pretrial conferences and to 
testify in grand jury proceedings concern- 
ing facts acquired in assigned duties, was 
converted from substitute to regular clerk 
may have litigation time regarded as time 
worked; however, while employee had 
substitute status, he fs entitled to witness 
fees and mileage under 28 U.S.O. 1821, but 
is precluded by sec. 605(b), Postal Field 
Service Compensation Act of 1955, from 
receiving overtime, but after assignment 
as regular clerk he is restricted to travel 
allowances in 28 U.8.C. 1823(a), but may 
receive overtime for witness time which 
was in addition to performance of regular 


D 


ight duties 


Promotions—effective date—tretroactive—not- 
withstanding that it may be difficult for 
Canal Zone Board of appeals to meet at 
sufficiently frequent intervals to provide 
appeals service to Canal Zone employees 
comparable with that presently provided 
classification act employees by CSO, a 
proposed revision of an administrative 
regulation which would authorize upward 
reclassification to be retroactively effective 
for Canal Zone employees following deci- 


si 


ion of the Board—in cases not involving 


correction of erroneous downgrading— 
would be in violation of rule against retro- 
active promotions and is, therefore, not 
approved in absence of express statutory 
authority 

Rates 
Highest previous rate 


Erroneous rate—the establishment ol 
salary of former Foreign Service officer 
who is appointed to position under 
Classification Act of 1949, at minimum 
of grade rather than at highest rate 
previously earned, may be retroac- 
tively corrected to conform to adminis- 
trative policy which provides for 


establishment of salary rates at maxt- 
mum permissible rate 


Farm credit banks, etc., employees— 
although under Title II, Farm Credit 
Act of 1959, 12 U.S.C. 640/, effective 
Jan. 1, 1960, employees of Farm Credit 
Banks, Federal land banks, and banks 
for cooperatives may not be regarded 
as Govt. employees, the clarification of 
status lends weight to view that prior 
to such date they may have bcen re- 
garded as Govt. employees for certain 
purposes; therefore, application of 
highest previous salary rate rule in 
establishing salary of employee of 
Farm Credit Administration upon 
promotion made in Oct. 1959, based on 
former position with Federal land 
bank, will not be questioned........-. 


Other than classified positions—a regula- 
tion which would permit establish- 
ment of entrance salary rates of posi- 
tions under Classification Act of 1949, 
on basis of highest previous rate re- 
ceived in positions under other pay 
systems, by increasing such highest 
previous rates by statutory increases 
in such other systems prior to conver- 
sion to Classification Act rates was 
within authority vested in CSC, under 
sec. 802(a) of act, to prescribe rates of 
compensation of employees upon re- 
instatement. reappointment and re- 
employment; therefore, highest pre- 
vious salary rate of Foreign Service 
officer appointed to classified position 
may, within administrative discretion, 
be computed at the rate at time of 
resignation, plus statutory increases in 
Foreign Service rates, and then con- 
verting such rate to classified rate at 
time of appointment. 


Overseas allowances 


Designation of overseas differential 
paid to employees outside con- 
tinental U.S. as “additional com- 
pensation” by sec. 207, Independent 
Offices Appropriation Act, 1949, 
approved Sept. 16, 1948, as amended, 
6 U.S.C. 118h precludes inclusion of 
overseas differential in computation 
of basic compensation which is saved 
to employees under highest previous 
salary rate provisions in sec. 802, 
Classification Act of 1949, 5 U.S.O. 
1132 note, and makes unnecessary 
the inclusion in definition of “‘highest 
previous salary” in sec. 25.102(j), 
Federal Employees Pay Regula 
tions of any reference to overseas 
differential which prior to Sept. 16, 
1948, had been administratively con- 
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sidered to be part of basic compensa- 


The rule which permits previous rates 
of compensation to be used in fixing 
initial salary rates upon transfer, re- 
instatement, promotion, demotion, 
etc., has been applied in terms of 
rates prevailing in U.S. so that tropi- 
cal differential paid to employees who 
serve in Canal Zone, even though 
regarded as basic compensation, 
results in increase of Canal Zone 
rates over U.S. rates and, therefore, 
is not for consideration in fixing 
compensation of former Canal Zone 
employees upon transfer to positions 
SP Diiitianiicaniininiaanswiwncens 

Overseas tax benefits—the effect of tax 

additive which is allowed to U.S. 
citizen employees serving in Canal 
Zone is to restore to such employees 
rate of compensation equivalent to 
that paid for same or similar Govt. 
work in continental U.S.; therefore, 
highest previous salary rate rule being 
based on U.S. rates, the tax factor may 
be added to basic Canal Zone rate 
(exclusive of tropical differential) and 
aggregate rate thus obtained used as 
highest previous rate in establishment 
of rate of compensation upon transfer 
OP NS it Biniis cia cacmnsscesee< 

Repromotions—employee who, prior to 
demotion, completed full periodic 
step-increase waiting period, but did 
not receive step-increase because at 
the time he held temporary limited 
appointment, is entitled, upon subse- 
quent repromotion to former grade 
and within administrative discretion 
to one-step increase, there bein; no 
requirement in sec. 701(a), Classifica 
tion Act of 1949, 5 U.S.C. 1123, or 
regulations that waiting period be 
served immediately prior to date on 
which step-increase is granted; there- 
fore, an administrative error in failing 
to include step-increase in computa 
tion of highest previous salary rate 
due employee may be corrected 
retroactively to date of repromotion .. 


foree—Continued. 
appeal to be improper, retroactively 
to date of demotion and to grant 


Preference eligible employees in ex- 
cepted service and those in com- 
petitive service are entitled to 
benefits of sec. 14, Veterans’ Prefer- 
ence Act of 1944, 5 U.S.C. 863, to 
which regulatory and mandatory 
restriction authority of CSC at- 
taches; and, therefore, as in reduc 
tion-in-force cases, the Commission 
has authority to provide by regula- 
tion for retroactive restoration 
with back pay in connection 
with agency grievance appeals of 
preference eligible employees in 
demotion cases not involving reduc- 
tions in force, entitlement to back 
pay in cases of discharges, suspen- 
sions, and furloughs without pay of 
such preference eligible employees 
under sec. 14 being payable under 
sec. 6(b) (2) of act of Aug. 24, 1912, as 
amended, 5 U.8.O. 652(b) (2) 


Indefinite employees 


Although back pay formulas for 
employees restored to duty following 
unjustified suspensions or termina- 
tions are the same under sec. 6(b), 
act of Aug. 24, 1912, as amended by 
act of June 10, 1948, 5 U.S.C. 652(b), 
and under security suspension act of 
Aug. 26, 1950, 5 U.S.C. 22-1, annual 
and sick leave, up to statutory 
ceilings for periods of suspension or 
termination, may be credited only 
under 1950 act; hence, for employees 
restored to duty as result of Cole v. 
Young decision, the departments 
may grant annual and sick leave 


Decisions holding that back pay rights 
of employees restored to duty as 
result of decision in Cole v. Young, 
851 U.S. 536, following removal or 
suspension from nonsensitive posi- 
tions for national security reasons 
are for determination under sec. 6(b), 
act of Aug. 24, 1912, as amended by 


act of June 10, 1948, 5 U.8.C. 652(b), 
rather than under act of Aug. 26, 


Removals, suspensions, etc. 
Back pay 
Demotions other than reduction in force 


In absence of any statute which would 
authorize retroactive restoration of 
nonpreference employees in com- 
petitive service who are demoted for 
cause other than reduction in force, 
an employing agency may not take 
action to restore such employee, 
whose demotions are held upon 


1950, 5 U.8.0. 22-1, so that back pay 
and annual and sick leave credits for 
period of removal or suspension were 
denied to employees who were not in 
classified service or who did not have 
veterans preference will no longer be 
followed in view of ruling of O. Cls. 
in Leiner v. U.S., No. 576-57, that 
nonveteran was entitled to back pay 
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Indefinite employees—Continued. Reduction-in-force demotions—Con. 
under 1950 act without regard to computed on basis of compensation 
whether he was in classified civil employee would have earned in 
service. 36 Comp. Gen. 225; 37 id. former grade or in proper intermedi- 
506, overruled ate grade, as appropriate. 

Involuntary sick leave—placing of em- Excepted positions 

ployee on sick leave, without his Nonpreference employees who hold 
consent, during period when agency excepted positions are not entitled 
action for involuntary disability to job protection and back pay 
retirement was being considered and rights in matters other than reduc- 
rejected for failure to establish that tions in force, so that an employ- 
employee was not physically and ing agency is not authorized to 
mentally capable of performing duties, direct retroactive corrective resto- 
and during a subsequent period when ration action with back pay as 
agency disability-separation action result of an agency grievance 
under sec. 14 of Veterans’ Preference appeal by an employee in the 
Act of 1944 was being considered and excepted service when the action 
tejected on basis that medical evidence appealed from is suspension, de- 
did not support separation, gives em- motion, or removal for cause other 
ployee who was willing and able to than reduction in force. 

perform duties the right, upon restora- Since employees who hold excepted 
tion to duty, to have both periods of positions are covered by Reten- 
sick lenve regarded as erroneous tion Preference Regulations is- 
suspension and salary received during sued pursuant to reduction-in- 
sick leave period regarded as back pay force provisions of sec. 12, Vet- 
allowable under act of Aug. 24, 1912. erans’ Preference Act of 1044, 
as amended, 5 U:S.0. 652, therefore, 6 U.S.O. 861, the CSC may pro- 
recredit of sick leave is proper. vide for retroactive restoration 

Overtime inclusion—when period of sick and back pay of such employees 

leave without consent of employee who are demoted in connection 
pending involuntary disability retire- with reductions in force 
ment or disability separation is Reduction-in-force separations—em- 
determined to be period of unjustified ployees who hold excepted positions 
and unwarranted suspension, em- and who are furloughed or separated 
ployee who was in receipt of premium in reductions in force are covered by 
compensation on annual basis under back pay provisions of sec. 6(b)(3) 
sec, 401(2) of the Federal Employees of act of Aug. 24, 1912, § U.S.O. 
Pay Act of 1945, 5 U.S.C. 926(2), at 
beginning of sick leave period is Nonsensitive position restoration—deci- 
entitled to have included in back pay sions holding that back pay rights of 
premium pay he would have earned employees restored to duty as result of 
during period of suspension decision in Cole v. Young, 851 U.S. 536, 
Reduction-in-force demotions following removal or suspension from 
Administrative restoration—since pro- nonsensitive positions for national se- 
cedures for reductions in force are curity reasons are for determination 
provided for in sec. 12, Veterans’ under sec. 6(b), act of Aug. 24, 10912, as 
Preference Act of 1944, 5 U.S.C. 861, amended by act of June 10, 1948, 5 U.8.0, 
and under secs. 11 and 19 of act, 652(b), rather than under act of Aug. 26, 
5 U.S.C. 860, id. 868, and CSC has 1950, 5 U.S.C. 22-1, so that back pay and 
authority to make and to enforce annual and sick leave credits for period 
rules and regulations to carry out of removal or suspension were denied 
intent and purpose of act, the Com- to employees who were not in classified 
mission has authority to issue regu- service or who did not have veterans 
lations of general applicability to preference will no longer be followed in 
provide that administrative officers view of ruling of ©. Cls. in Leiner v. 
shall, when there has been a deter- U.S., No. 576-57, that nonveteran was 
mination on an agency grievance entitled to back pay under 1950 act 
appeal that demotion of employee without regard to whether he was in 
in a reduction in force was unjusti- classified civil service. 36 Comp. Gen. 
fied or unwarranted, restore em- 225; 37 id. 506, overruled 
ployee to proper grade and salary Wage board employees—periodic step- 
retroactively effective to date of increases — equivalent increase — wage 
improper demotion, with back pay board increases which are administratively 
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not be regarded as ‘increases in compensa- 
tion granted by law’’ as that term is used 
in sec. 701(b), Classification Act of 1949, 
5 U.S.O. 1121(b), to exclude such increases 
from consideration as equivalent increases 
for periodic step-increases; hence, wage 
board employees who receive wage in- 
creases prior to transfer to positions under 
Classification Act of 1949 are required to 
wait prescribed period from wage board 
increase before becoming entitled to 
periodic step-increase 

Withholding—group hospitalization, insur- 
ance, etc.—since only those deductions 
from salaries of Govt. personnel which 
are specifically authorized by law may be 
withheld through automatic payroll de- 
ductions, the authority in sec. 7, Federal 
Employees Health Benefits Act of 1959, 
5 U.S.C. 3006, for withholding employees’ 
share of the cost of health benefits, includ- 
ing those employee organization health 
plans which are approved by CSO under 
sec. 4(3) of act, 6 U.S.C. 3003(3), may not 
be regarded as authority for permitting 
payroll deductions for benefits other than 
health, such as life insurance, income pro- 
tection, automobile insurance, etc., which 
are offered by various employee organiza- 
tions in package plans together with health 
iss cndnionsdnieaneciinin aubdensce 


CONCESSIONS 


Contractors’ status—a retired Regular 
Marine Corps officer who ts active partner 
in enterprises which hold concession con- 
tracts with Govt. is not, as contract con- 
cessionaire, regarded as officer of U.S. or 
as holding civilian position under Govt. so 
as to be precluded by 1894 dual office act, 5 
U.S.C. 62, or 1932 dual compensation law, 
5 U.S.C. 59a, from receiving retired pay.... 


CONGRESS 


Committees 
Project approval 
Conditional contracts 

Under act of Sept. 2, 1958, 48 U.S.0. 
1407c(o). which authorizes construc- 
tion of salt water distillation facilities 
in St. Thomas, Virgin Islands, but 
requires principal contract for con 
struction to be submitted to House 
and Senate Committees on Interior 
and Insular Affairs, a conditional 
contract for purchase of salt water 
distillation unit—as distinguished 
from contract for power equipment 
or for installation—may be regarded 
as principal contract 

Under authority granted to Virgin 
Islands Corp. to construct salt water 
distillation facilities in St. Thomas. 
by act of Sept. 2, 1958, 48 U.S.O. 
1407c(0), which requires that princi- 
pal contract for construction be 


Project approval—Continued. 
Conditional contracts—Continued. 
submitted to House and Senate 
Committees on Interlor and Insular 
Affairs for period of 45 days prior 
to execution, and in absence of ap- 
propriations for such construction, a 
proposal to advertise for bids, to 
evaluate bids, and to prepare condi- 
tional contract subject to approval 
of respective Congressional Com- 
mittees and contingent upon future 
appropriation by Congress of suffi- 
cient funds to make payment under 
contract would comply with law and 
protect interests of Govt., provided 
provision is included to effect that 
no legal lability on part of Govt. 
for payment of any money shall 
arise until appropriation has been 
SRK ..cteinccncniadabasbaengiil ooo 


CONTRACTING OFFICERS 
Arbitrary, etc., determinations 


Although authority vested in contracting 
officers to reject any and all bids and to 
readvertise procurement is extremely 
broad and ordinarily will not be ques 
tioned by Comptroller General, in exer- 
cise of such authority contracting officer 
must not act arbitrarily 

Contracting officer who rejected bid for 
handling and storage of household ef- 
fects, on basis that invitation did not 
permit award to only one bidder and that 
estimated quantity of material for 
storage was excessive when invitation 
not only contemplated award to one 
bidder in aggregate but would have been 
normal procedure and revision in quan. 
tity was not large, has not presented any 
cogent reasons based upon law or regula- 
tion to justify rejection of all bids 

Rejection of all bids submitted in response 
to invitation for furnishing all labor, ma 
terlals, vans, etc., for storage of house 
hold effects on basis that multiple awards 
would have been impracticable and 
that estimated quantity of material for 
storage was excessive, when invitation 
clearly did not contemplate separate 
awards so that it was unnecessary to 
specifically limit award on aggregate 
basis and when there was no reasonable 
basis for considering that estimate was 
excessive, was so grossly erroneous as to 
constitute artibtrary rejection to detri- 
ment of Govt.’s interest in maintaining 
integrity of competitive bidding system, 
therefore, award under second invitation 
should be canceled and award to lowest 
responsible bidder under first invitation 
for remaining period of year should be 
MR iiintecnecs auenecene eosevesse 
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Authority—actions of other officers—Govt. 
representative who was not authorized to 
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sufficient evidence of authority of the 
officer to sign bids on behalf of both firms. 6524 


Page 





contract for Govt. but who, at time of Awards 
inspection of contract work, signed work Cancellation 
orders which contained stipulation that Erroneous awards 


any tax would be added to contract price 
may not have such signature regarded as 
imposing on Govt. additional tax liability 
not provided in contract, and, even if 
employee had been authorized contracting 
officer, signature on work orders could not 
be regarded as requiring payment of ad- 
ditional compensation in absence of some 
consideration moving to Govt. for such 


CONTRACTS 


Authority—person signing for joint venture— 
a bid submitted by a joint venture formed 
specifically for the purpose of bidding on 
two Govt. invitations and signed: by an 
Officer of one of the firms constitutes 


A net bid which did not contain any 
reference to inclusion of amount 
representing Federal Manufacturers 
Excise Tax because bidder learned 
that tax was inapplicable but which, 
along with three other bids which 
specified separate amounts for the 
tax, was erroneously evaluated on 
basis that tax was applicable is a 


award on small business set-aside 
portion, both bidders—not just the 
one receiving the non-set-aside award— 
have same right to be considered in 
negotiations for the set-aside, and the 
only way their rights can be fairly 


GUID... csnnswidiidieiiiadinmeiiaiennne 432 bid which conformed to invitation, 
Regulation compliance and acceptance in good faith brought 
Late bids submitted in response to invita- into existence valid obligation bind- 
tion which requires bids to be physically ing on parties, even though subse- 
received prior to time for bid opening quent to award the procurement 
may not be considered for award, not- agency learned that tax was inappli- 
withstanding that, ordinarily, Govt. cable so that award was made to 
agencies subject to Federal Property other than low bidder, but since 
and Administrative Services Act of 1949 Govt. would be liable for contractor’s 
are required to comply with Federal Pro- expenses in preparation for produc- 
curement Regulations which contain tion, cancellation would not be in 
provision for the consideration of late best interest of Govt. ...........-.-- 503 
bids when lateness is due solely to delay An award for the unreserved portion 
Be Riccrtnencmenntindonieeniagnensces 426 of set-aside procurement for labor 
One of the primary purposes of Federal surplus area concerns and small 
Property and Administrative Services business concerns, which was made 
Act of 1949 being establishment of uni- to other than low bidder as result of 
form systems and procedures, executive mistake in evaluation, on basis that 
agencies subject to act, except those Federal Manufacturers Excise Tax 
agencies whose programs are specifically was applicable to procurement, does 
exempt to extent that compliance would not require that the set-aside portion 
impair or affect programs, may not be awarded to contractor who erro- 
unilaterally determine not to follow neously received non-set -aside award 
procedures prescribed in Federal Pro- and at price higher than that bid by 
curement Regulations. ..............-.. 426 concern entitled to award. -........ 803 
Provision in sec. 602(d)(12) of Federal Acceptance of low bid some three 
Property and Administrative Services months after protesting bidder 
Act of 1949, which exempts TVA from questioned deviations between item 
application of the act when compliance offered by low bidder and specific 
would impair or affect any authority of requirements of invitation, which 
TVA with respect to any property ac deviations on basis of record are not 
quired in connection with its programs minor informalities which properly 
of processing, manufacture, production, might have been waived, impairs 
or force account construction, does not integrity of competitive bidding 
permit TVA to determine unilaterally Process and disavowal of erroneous 
not to follow particular regulation pre- award is required.................-. 832 
scribed for executive agencies because of Equal or tie bids 
difference of opinion as to merits of regu- Where two bidders who qualify as small 
lation, but act requires that TVA co- business concerns submit equal low 
operate and utilize uniform regulations bids on non-set-aside portion of pro- 
except where they are not consistent curement and, pursuant to Armed 
with or adaptable to their operations Services Procurement Reg. 2-406.4, 
because of some feature peculiar to their one has been chosen by lot for award 
functions and different from those of of non-set-aside portion, in the absence 
IE Sede cacchanceattnmaciace 426 of similarly prescribed procedures for 
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protected is through use of bidder lot 
OD aa site Din cdctesienaen 
An award, as result of drawing lots, to 
bidder whose tie bid was submitted 
by its representative and only em- 
ployee in a labor surplus area, but 
whose main place of business from 
which item was to be invoiced was 
located elsewhere, may not be con- 
sidered improper under GSA Gen. 
Reg. No. 18 which recognizes that 
location of bidding firm in labor sur- 
plus area controls in event of tie bids; 
however, a contemplated revision of 
regulation which will give priority 
with respect to labor area concern, in 
event of tie bids, only if the items are 
to be delivered from plant or ware 
house in labor surplus area at which 
items are produced or regularly stocked 
and sold would be desirable to correct 
present inequities resulting from mere 
submission of bids addressed from 


Erroneous—an award under invitation 
which permits bidders to offer equip- 
ment varying from specifications to some 
undefined extent so that there is no basis 
for bidders to know what they are bid- 
ding for or against, although they may 
loosely be said to be in position of equal- 
ity in that each may offer what he 
chooses, may not be regarded as having 
been made on basis of full and free com- 
petition requisite to the procurement, 
which competition can be obtained only 
when invitation and specifications are 
sufficiently definite to permit prepara- 
tion and evaluation of bids on common 
basis; and, therefore, award of contract 
under such invitation is void 
Labor surplus areas 
In establishing order of precedence of 
bids for award of portions of procure- 
ment set-aside for bidders in labor sur- 
plus areas, eligible bidders should first 
be ranked in order in which they would 
be considered for award on non-set- 
aside portion, and, when low re- 
sponsible bid for non-set-aside portion 
under invitation which solicited bids 
on f.o.b. contractor’s plant or nearest 
shipping point basis is determined on 
basis of delivered cost rather than net 
price, the freight costs should also be 
considered in determining order of 
precedence for negotiation of set-aside 
portions 
An award for the unreserved portion of 
set-aside procurement for labor surplus 
area concerns and small business con- 
cerns, which was made to other than 
low bidder as result of mistake in 


evaluation, on basis that Federal 
Manufacturers Excise Tax was ap 
plicable to procurement, does not re- 
quire that the set-aside portion be 
awarded to contractor who erroneously 
received non-set-aside award and at 
price higher than that bid by concern 
entitled to award 

An award, as result of drawing lots, to 
bidder whose tie bid was submitted by 
its representative and only employee 
in a labor surplus area, but whose main 
place of business from which item was 
to be invoiced was located elsewhere, 
may not be considered improper under 
GSA Gen. Reg. No. 18 which recog- 
nizes that location of bidding firm in 
labor surplus area controls in event of 
tie bids; however, a contemplated re- 
vision of regulation which will give 
priority with respect to labor area con- 
cern, in event of tie bids, only if the 
items are to be delivered from plant or 
warehouse in labor surplus area at 
which items are produced or regularly 
stocked and sold would be desirable to 
correct present inequities resulting 
from mere submission of bids ad- 
dressed from labor surplus area. 

Addition of 12% price differential to bid 
of American bidder, who would per- 
form in labor surplus area when bid of 
foreign source is 72% less than Ameri- 
can bid, would be ineffectual and, 
therefore, labor surplus area considera- 
tions are not required in evaluation of 


Small business concerns 


Certifications—capacity—the rejection of 
low bidder, who had small business 
certificate of competency, for lack of 
integrity and poor business practices 
based on derogatory material relating 
to capacity of officers of prospective 
bidding company, a purported default 
and poor performance under private 
contract and unsupported statements, 
which do not reflect upon bidder’s in- 
tegrity, may not be regarded as proper, 
certificate of competency being con- 
clusive with respect to bidder’s ca- 
pacity; and, therefore, award to other 
than lowest responsible bidder should 


Evidence—under open-end jet fuel con- 
tract awarded pursuant to small busi- 
ness set-aside, which contained default 
clause granting to contractor period of 
time to cure performance defects, a 
contractor who, after being advised by 
procurement agency that blending of 
components obtained from other than 
small businsss refinery did not consti- 
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tute refining operation to satisfy small 
business requirements of contract, was 
properly permitted to establish to the 
satisfaction of procurement agency 
that future deliveries would be made 
in compliance with contract; there- 
fore, under terms of default clause, no 
action need be taken with respect to 
prior deliveries which were not in 
compliance with small business re- 
quirements of contract 


Foreign products—an Amcrican product 
which is offered by smail business 
bidder at price approximately 36% 
higher than that of foreign product 
offered by another bidder in response 
to total small businsss set-aside mili- 
tary procurement must be regarded as 
being offered at unreasonable price 
within purview of Buy American Act, 
41 U.S.C. 10a-d, and implementing 
Armed Services Procurement Reg. 
which authorizes addition of 12% dif- 
ferential for American products offered 
by small business interests; therefore, 
restrictions in Buy American Act 
against purchase of foreign products do 
not preclude consideration of foreign 
SERS DEE.. ccocceencsnecnn ueiaiineine 


Reserved portion solicitation 


Under invitation which provides that 
negotiation for labor surplus area 
and small business concern set-aside 
portions of procurement shall be con- 
ducted with concerns which have 
not been awarded under non-set- 
aside portion the full quantity which 
they proposed to furnish, but which 
also provides that labor surplus area 
and small business concerns should 
offer total quantity for non-set-aside 
and set-aside portions, both provi- 
sions are required to be construed 
together so that eligible bidders who 
offer maximum quantity of total 
procurement are not to be eliminated 
from consideration for set-aside por- 


Where two bidders who qualify as 
small business concerns submit 
equal low bids on non-set-aside por- 
tion of procurement and, pursuant 
to Armed Services Procurement 
Reg. 2-406.4, one has been chosen by 
lot for award of non-set-aside portion, 
in the absence of similarly prescribed 
procedures for award on small busi- 
ness set-aside portion, both bidders— 
not just the one receiving the non- 
set-aside award—have same right to 
be considered in negotiations for the 
set-aside, and the only way their 
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Small business concerns—Continued, 
Reserved portion solicitation—Con. 
rights can be fairly protected is 
through use of bidder lot method... 
To other than lowest bidder—low bid sub- 
mitted in response to invitation which 
contains patent indemnity clause re- 
lieving Govt. of liability for infringement 
of any patent in connection with con- 
tract may not be disregarded merely be- 
cause patent owner, who was second low 
bidder, alleges that patent will be in- 
fringed and that low bidder is without 
legal right to manufacture item covered 
by invitation. 

Buy American Act—violation—although use 
by two subcontractors of steel of foreign 
origin in Govt. construction work was in 
vialation of Buy American Act provisions 
of prime contracts, which were incorpo- 
rated by reference in subcontracts, in view 
of an investigation which failed to establish 
that prime contractors had knowledge of 
use of foreign material and withdrawal by 
prime contractors of all removable foreign 
steel from the work, withholding payment 
from prime contractors for such foreign 
steel is not required, but to eliminate any 
profit to subcontractors incident to viola- 
tions for which they have been debarred 
under 41 U.8.0. 10b(b), payments to prime 
contractors should be reduced by differ- 
ence between domestic and foreign prices 
for estimated quantity of foreign steel in- 
corporated in the work........ esenede: itiae 


Consideration 
Actual cost requirement 
National Academy of Sciences 


Although the consideration in research 
contracts executed by Govt. agen- 
cles and the National Academy of 
Sciences is required by sec. 3, act of 
Mar. 3, 1863, 36 U.S.C. 253, to be 
limited to actual expenses incurred 
for work, a limitation on maximum 
amount payable under contracts 
may be included. Modified by 39 
Comp. Gen. 391 

In view of record which substantiates 
that claim by National Academy of 
Sciences for amount in addition to 
consideration fixed in contract for 
performance of research work for 
Dept. of Agriculture represents dif- 
ference between total actual costs for 
work and payments made pursuant 
to terms of contract, payment of 
claim will not be considered to be in 
contravention of provision in sec. 3, 
act of Mar. 3, 1863, 36 U.S.C. 253, 
which precludes reimbursement to 
National Academy of Sciences for 
any compensation above actual costs 
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of services performed for U.S. Govt. 
Modified by 39 Comp. Gen. 391... 

Research contracts between Govt. 
departments and agencies and Na 
tional Academy of Sciences, which 
provide fixed consideration and for 
initial payment upon execution of 
contract, contravene provision of sec. 
3, act of Mar. 3, 1863, 36 U.S.C. 253, 
which requires Academy to perform 
research work for U.S. on request, 
but without compensation above 
actual cost of services, and advance 
payment prohibition in sec. 3648, 
R.S., 31 U.S.C. 529. Modified by 
39 Comp. Gen 391 

Construction 

Context—under invitation which provides 
that negotiation for labor surplus area 
and small! business concern set-aside por- 
tions of procurement shall be conducted 
with concerns which have not been 
awarded under non-set-aside portion the 
full quantity which they proposed to 
furnish, but which also provides that 
labor surplus area and small business 
concerns should offer total quantity for 
non-set-aside and set-aside portions, both 
provisions are required to be construed 
together so that eligible bidders who offer 
maximum quantity of total procurement 
are not to be eliminated from considera 
tion for set-aside portion. 

Intention of parties—under lease agreement 
covering Govt.-owned steel producing 
facilities which provides that rent will be 
based on lessee’s pig iron production, 
to construe term “pig iron’ when used 
with word “production” as including 
pig iron scrap and graphite—a waste 
material—would be contrary to intent of 
lessee and generally understood and 
and accepted definition used in tron and 
steel industry which defines term pig 
iron as including only usable product of 
blast furnace; therefore, in accord with 
contract interpretation rule that, where 
meaning or intent of contract is not 
clearly expressed the contract must be 
construed to conform to intent and cus- 
tom and usage, not otherwise inconsis- 
tent with contract, the items of pig iron 
scrap and graphite are not for inclusion 
in determination of rent 


Cost -plus—cost -plus-a-percentage-of-cost 


prohibition—subcontracts—a subcontract 
with cost-plus-a-percentage-of-cost provi- 
sion between subcontractor and State 
under a cost-reimbursement prime con- 
tract between State and Federal Govt., in- 
cident to a project authorized by Flood 
Control Act of 1950 and pursuant to author- 


ity in sec. 2, act of June 28, 1938, 33 U.8.0. 
70lc-1, which does not contain any 
restriction on types or methods of con- 
tracting or any restrictions on expendi- 
tures to States, except that such expendi- 
tures must be reasonable, is not illegal 
contract so as to preclude reimbursement 
of amount determined to be reasonable, 
notwithstanding that generally cost-plus- 
a-percentage-of-cost prohibition is appli- 
cable to subcontracts __...... teenies 


Damages 


Liquidated 


Delays. (See Contracts, deliveries, de- 
lays) 
Excessive 
When amount of bid bond which pur- 
suant to invitation is required to be 
forfeited as liquidated damages, in 
event bond conditions are not satis- 
fied, is determined not only on basis 
of difference in bid prices but also on 
certain incalculable damages, to- 
gether with intangible losses, amount 
of harm that would be caused by 
breach may not be regarded as so 
easily determined as to invalidate 
liquidated damage provision and to 
require the measure of damages to be 
limited to difforence between low 
bid and next lowest bid 
Where amount of bid bond which pur- 
suant to invitation is required to be 
forfeited as liquidated damages, in 
event bond conditions are not satis- 
fied, is based on estimated harm 
which could flow from breach of 
bond condition and a comparison of 
resulting bids discloses that, al- 
though difference between low bid 
and next low bid is only about 17% 
of bid bond amount, overall differ- 
ence between low and high bid re- 
sults in amount greater than bid 
bond, establishment of such amount 
as liquidated damages may not be 
regarded as unreasonable forecast of 
damages which could result from a 
breach of bond conditions 
Penalty—when amount of bid bond 
which pursuant to invitation is re- 
quired to be forfeited as liquidated 
damages, in event bond conditions are 
not satisfied, is determined not only on 
basis of difference in bid prices but 
also on certain incalculable damages, 
together with intangible losses, amount 
of harm that would be caused by 
breach may not be regarded as so 
easily determined as to invalidate 
liquidated damage provision and to 
require the measure of damages to be 
limited to difference between low bid 
and next lowest bid..............-..-- 
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Specification changes—under a develop- 
mental design and modification contract 


which was not based solely on original 


invitation but included contractor's 
engineering report specifying particular 
method of performance, which method 
was subsequently determined to require 
additional! items of equipment and serv- 


ices, contractor may not be held to be 


obligated to make modifications at fixed 
price in view of contract clause which 
provided procedure for modification of 
specifications with corresponding price 
adjustments; therefore, Govt’s. claim for 
items of cost incident to modification 


after contract had been terminated can- 


not be sustained and contractor’s claim 


for additional amount for improvements, 
notwithstanding failure to fully perform, 
is of such doubtful validity as to require 


end jet fuel contract awarded pursuant to 
small business set-aside, which contained 
default clause granting to contractor 
period of time to cure performance 
defects, a contractor who, after being 
advised by procurement agency that 
blending of components obtained from 


other than small business refinery did 
not constitute refining operation to 
satisfy small business requirements of 


contract, was properly permitted to 
establish to the satisfaction of procure- 
ment agency that future deliveries 
would be made in compliance with 
contract; therefore, under terms of 


default clause, no action need be taken 


with respect to prior deliveries which 
were not in compliance with small 
business requirements of contract....... 
Procurement from another source 
Excess cost liability 
Contractor who advised procurement 


office that it would not deliver the 


one item on which award was made 
because of loss resulting from failure 


to indicate that bid was submitted 
on “all or none”’ basis may not be 


ae | relieved from Hability for excess 
Saees costs in repurchase from second low 
F ble bidder on basis that written notice of 
Delay which ts caused by contrac termination was never furnished as 
tor’s inability to obtain materials required a ens eget ae — 
due to widespread shortage of mate- sna ene Sass eee 
iin aelinthninmeiiaiied i never intended to comply with 
one of specific even ~ a anaeeinen a. terms and no deliveries were made 
standard default provision in Govt. ere popes 
ent es eomable @ for Low bidder who, after award of con- 
delay in performance may be re- tract for one item of twotem pro- 
garded as excusable cause, provided curement, alleged that error in 
the shertage could net me hoon omission of language to indicate bid 
fo sides aliases inlieeii “nines aim, was submitted on “all or none”’ basis 
we: on a s 343 was substantiated by price difference 
Detage by suboontravtors or suppilers of 16 to 10% betwoen low bid and 
of Govt. contractors to be regarded other bids, and by fact that excess 
- entemenehh e causes beyond con- cost for procurement from second 
trol and without fault or negligence low bidder upon default is nearly 
of contractor under standard default See ees be tabeamieemes 
ranean aoe amines differences considered to establish 
enteans: wlth eeald Set bas ben error of omission of language as 
fo by either contractor or distinguished from arithmetical er- 
subcontractor or supplier 343 rors or errors in computation; 
A Gin th bee spoon end therefore, in absence of anything on 
known to contracting parties at time face of bid to indicate error or that 
of award ef cunstrestion cantenet contracting officer should have been 
wide contel 1 ‘ ng on constructive notice of possibility 
performance delays due to unfore- of error, onatesion must be regarded 
seeable causes may not be regarded as unilateral and due to bidder’s 
as unforeseeable cause to justify negligence. .....--- pee ae 
extension of time for performance of Deliveries 
CE ccaicntctdistimcrwscosnctin 478 Delays 
Performance deficiencies—correction— Extensions of time 
Prospective v. retroactive—under open- Strikes, ete. 


A strike which is in existence and 
known to contracting parties at 
time of award of construction 
contract which contains clause 
excusing performance delays due 
to unforeseeable causes may not 
be regarded as unforeseeable cause 
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Strikes, ete.—Continued. 


to justify extension of time for 


performance of contract 

Under contract which does not 
require that causes of delay be 
unforeseeable in order to excuse 


performance, a strike which is 
beyond control and without fault 


of contractor and prevents him 
from meeting delivery’ schedule 
justifies extension of time for 
performance commensurate with 
strike delay, and it is immaterial 
whether contract was awarded 


after date or prior to date strike 


Market shortages—delay which is caused 
by contractor’s inability to obtain 
materials due to widespread shortage 
of materials and which may be 
equated to one of specific events enu- 


merated in standard default provision 


in Government contracts as excusable 
causes for delay in performance may 
be regarded as excusable cause, pro- 
vided the shortage could not have 
been foreseen at time contract was 


Supplier default—delays by subcon- 
tractors or suppliers of Govt. con- 
tractors to be regarded as unforesee- 
able causes beyond contro! and with- 
out fault or negligence of contractor 
under standard default provision ex- 
cusing prime contractor from perform- 
ance must be due to causes which could 
not have been foreseen by either 
contractor or subcontractor or supplier_ 

Disputes 

After performance—erroneous, etc., pay- 
ments—a deviation from contract speci- 
fications approved by contracting officer, 
which decreased cost of performance 
without equitable price adjustment as 
required under ‘‘changes” clause of 
contract prior to final payment, must be 
regarded as change not supported by 
consideration and represented surrender 
of vested right of Govt. to secure price 
adjustment; therefore, recovery of erro- 
neous payment on account of deviation is 
required, irrespective of time and even 
though reopening of contract under dis- 
putes clause to determine amount of 
savings due Govt. may not be con 


Fact finding for administrative determina- 
tlon—a labor agreement which estab- 
lishes higher wage rates for Govt. con- 
tractor than those under statewide 
labor agreements due to inclusion of 
subsistence payments, which were 


required by escalation clause in Govt. 
contract to be excluded from consider- 
ation in determination of liability of 
Govt. for wage increases, represents 
attempt by contractor to obligate 
Govt. for amount not properly charge- 
able as wage increase; therefore, as a 
matter of law, Govt. is not liable for 
escalation on full amount of wage in- 


creases, ifin fact they include elements 


of subsistence, and determination as 


to amount to be excluded from wage 
rate is matter for contracting officer 
under disputes clause of contract. 
Finality of administrative findings—con- 
formance to contract—although, under 


Capehart housing construction contract 


which requires Federal Housing Com- 


missioner to determine amount for price 
adjustment purposes based on difference 
between replacement cost computed ac- 
according to bidder’s wage schedule and 
wage schedule actually used, the con- 


sumption of such amount by Commis 


sioner would be binding on parties ex- 
cept for bad faith or gross mistake, the 
concurrence of Commissioner in amount 
negotiated between builder and Corps 
of Engineers, notwithstanding it did not 
conform to computations made in ac 


cordance with prescribed formula is 
without legal effect and, even though 
time for price revision has expired, the 


proper amount is that determined pur- 
suant to terms of contract 


Escalation clauses 


Labor costs—fringe benefit estimates— 
where method of computing quarterly 
labor costs under contract for furnishing 
metals to Govt. was based on estimates 
for certain fringe benefits (holiday pay, 
vacation pay and Christmas bonus), 
because actual costs were not known 
until last quarter of year and then differ- 
ence between actual and estimated costs 
of fringe benefits was included in fourth 
quarter average hourly labor costs so 
that under escalation clause and due to 
uneven deliveries between quarters this 
method resulted in greater overall pay- 
ments by Govt., no objection to use of 
such method based on estimates need be 
made in absence of provision requiring 
uniform basis for each quarterly compu- 


Wage increases—subsistence, etc., items— 
& labor agreement which establishes 
higher wage rates for Govt. contractor 
than those under statewide labor agree- 
ments due to inclusion of subsistence 
payments, which were required by 
escalation clause in Govt. contract to be 
excluded from consideration in deter- 
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tractor to obligate Govt. for amount not 
properly chargeable as wage increase; 
therefore, as a matter of law, Govt. is 
not liable for escalation on full amount 
of wage increases, if in fact they include 
elements of subsistence, and determina- 
tion as to amount to be excluded from 
wage rate is matter for contracting officer 


Allegation after delivery—contractor who 
proceeds with performance of contract 
after receipt of complete drawings, enters 
into supplemental agreement which ao- 
knowledges contract to be binding and 
subsisting agreement and completes 
deliveries before alleging mistake based 
on furnishing less costly item or pre- 
senting claim for additional compensa- 
tion must be held to have affirmed con- 
tract in all its terms and to have waived 


Contracting officer’s error detection duty 
Notice of error 
The duty of contracting officer with 
respect to notice of probability of 
errors in bids where range of bid 
prices is not great and there is noth- 
ing apparent on low bid to indicate 
error does not include requirement 


officer to co*sider contract provision, 
which entitled Govt. to savings due con- 
tractor on any import duty not required 
to be paid when he permitted contractor 
to substitute equipment of domestic 
manufacture for unsatisfactory equip- 
ment of foreign manufacture, may not be 
regarded as mistake to justify reforma- 
tion of contract to give contractor benefit 
of import duty savings, the rule of con- 
tract construction being that contract 


under disputes clause of contract.......- 663 that bid prices be compared with 
Government not a party—procurement pro- prices of prior procurements espe- 
cedure compliance—contractor who, pur- cially where quantities varied sub- 
suant to prime contract with Govt., is stantially from present procure- 
required to employ procurement pro- ment, or that prices be compared 
cedures compatible with those the Govt. with wholesale price indices and, 
agency must follow in direct procurements, therefore, contractor who after 
properly rejected bid of subcontractor for award alleges error due to faulty 
failure to submit data required by invita- adding machine and failure to in- 
eR. ccnccosecenesesezee: eoncccecseccocesce 22 clude item from bill of materials is 
Increased costs regarded as having made unilateral 
Costs greater than contemplated—evi- ee which relief may not be 86 
eetemcamamn Altnoug coatrcting eri bound 
of improvements to Federal Govt. to protect ey = all a 
building, under contract which requires et agpege thn ak cain 
Seen ao oe ee person might exercise under similar 
circumstances in determining lowest 
for use of property outside the site must b ad ‘ 4 oth: 
be regarded ss an obligation of con- ee - yon mage to 
’ 
ae 2 0, quash enad—wwhese mathed ef os nothing on face of bid to indicate 
computing quarterly labor costs under possibility of error, the fact that bid 
contract for furnishing metals to Govt. is low in relation to existing economic 
was based on estimates for certain fringe climate and does not reflect higher 
benefits (holiday pay, vacation pay and aaa pont 
Christmas bonus), because actual costs ; 
were not known until last quarter of officer to eae ao price, oF 
year and then difference between actual to assure himesif that bid wes com- 
and estimated costs of fringe benefits puted correctly with regard to eco- 
was included in fourth quarter average monic conditions, past procure- 
hourly labor costs so that under escala- ments, or other matters merely 
tion clause and due to uneven deliveries incident to written bid.........---. 405 
between quarters this method resulted Where price range between low bid 
in greater overall payments by Govt. and several other low bids when 
: : her is about 1.74 
no objection to use of suc: method based averaged toget 
on estimates need be made in absence of pr pena eto 
oe Sees wore uu basis for conclusion that price differ- 
ence constitutes constructive notice 
Mistakes to contracting officer of alleged 
For errors prior to award. (See Bids, OD scccnisitnitiacilitiinicsiaticaiamniiniisnbatainn 405 
mistakes) Legal effect, ete.—failure of contracting 
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which expresses agreement of parties may 
not be reformed because one or both par- 
ties were mistaken as to legal import 


Price adjustment—execution of contract— 
& contractor who, after receipt of notice 
of award of contract, advises procure- 
ment agency that additional cost as 
result of error alleged at bid opening will 
be absorbed is estopped from claiming 
COE IIR. scntidincsivnmmiicnsimiansion 


Modification 


Advertising statute compliance. (See Ad- 
vertising, necessity or nonnecessity, 
amended contracts) 
Consideration—an authorization by Govt. 
which permitted contractor, at his re- 
quest, to substitute equipment of 
domestic manufacture which met specti- 
fications for unsatisfactory equipment 
of foreign manufacture may not be re- 
garded as reformation of contract with 
consideration moving to Govt. to justify 
relinquishment by Govt. of its right 
under contract to import duty savings, 
the contractor having already been 
bound to furnish equipment which 
would meet specifications or become 
liable for excess costs and liquidated 
damages... 
Government agent’s authority 
Although price adjustment figure agreed 
to by private parties to contract may 
be regarded as binding amendment, 
notwithstanding failure to follow 
prescribed procedure, a price adjust- 
ment figure agreed to by Govt. con 
tracting officer and builder, notwith 
standing that figure was not computed 
in accordance with prescribed formula, 
may not be regarded as binding on 
Govt. since contracting officer is with- 
out authority to agree to contract 
amendment under which Govt. 
would be required to pay greater 
amount without some compensating 
benefit flowing to Govt 

Govt. representative who was not au- 
thorized to contract for Govt. but who, 
at time of inspection of contract work, 
signed work orders which contained 
stipulation that any tax would be 
added to contract price may not have 
such signature regarded as imposing on 
Govt. additional tax lability not 
provided in contract, and, even if 
employee had been authorized con- 
tracting officer, signature on work 
orders could not be regarded as requir- 
ing payment of additional compensa- 
tion in absence of some consideration 
moving to Govt. for such payment... 

Under invitation for Capehart housing 
construction bids which provided that 


Government agent’s authority—Continued. 
bids were to be submitted in strict 
accordance with terms of copies of 
letter of acceptability and in amounts 
stated in bid schedule, issuance of a 
letter of acceptability which obligated 
contractor to perform at bid price 
subject to increase or decrease, as 
determined by Federal Housing 
Administration Commissioner pur- 
suant to prescribed procedures, fixed 
rights and obligations of parties and 
higher price stated in contract docu- 
ments is to be regarded as attempt to 
change rights and obligations without 
consideration. 

Propriety—a contract for relocation of a 
bridge, which does not contain provision 
for payment of deferred construction 
costs because matter was overlooked by 
parties, is the result of mistake in making 
the agreement which does not justify re- 
formation rather than mistake in draw- 
ing the instrument, which mistake must 
occur in reduction of instrument to writ- 
ing; therefore, reformation, without 
additional consideration, is not author- 
ized even though evidence indicates that 
parties would have come to different 
agreement had they been aware of actual 


Authority—authority granted to Federal 
Maritime Board under sec. 502(b), Mer- 
chant Marine Act, 1936, 46 U.S.O. 
1152(b), to negotiate for construction of 
vessels when construction differential 
exceeds 50 percent of vessel cost, was 
substitute for authority to build vessels 
in foreign shipyards and does not apply 
to Pacific coast preference differential 
provisions in sec. 502(d), 46 U.S.C. 
1152(d), until such time as low Pacific 
coast bid for construction of Pacific coast 
vessels, which must be within six percent 
of low Atlantic coast bid, exceeds 212 
percent of cost of building in foreign 
I iisstescccsinenas eumnenananame 

Lowest offer—deficiencies—failure of low 
offeror to supply detailed technical in- 
formation requested incident to procure- 
ment for complex electronics system, 
negotiated pursuant to 10 U.S.O. 
2304(a)(1), is not overcome on basis of 
statement that offeror would comply 
with specifications or on basis of experi- 
ence in having furnished another mili- 
tary installation with equipment, par- 
ticularly when necessity for detailed 
technical information for evaluation 
purposes was one of the primary reasons 
for using negotiated procurement pro- 
cedures rather than formal advertising 
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Public exigency 

A thirty-day time schedule for submis- 
sion of offers under negotiated solicita- 
tion, which was authorized under 10 
U.8.C. 2304(a)(2) on basis that public 
exigency would not permit delay 
incident to advertised procurements, 
is period of time comparable to that 
permitted under advertised procedures 
and indicates that public exigency ex- 
ception was improperly invoked; 
therefore, no valid objection to can- 
cellation of negotiated solicitation and 
invocation of formal advertised pro- 
curement procedures will be made. 

Lapse of more than six months between 
date of initiation of negotiated pro 
curement which was authorized under 
10 U.S.C. 2304(a)(2) on basis that 
public exigency would not permit 
delay. incident to advertised procure- 
ment and date of contract award, 
together with fact that period of 30 
days was allowed for submission of 
proposals, compares favorably with 
period of time required under formally 
advertised procurements and indicates 
that public exigency exception may 
not have been properly invoked; how- 
ever, in view of fact that much of delay 
was due to careful review after protest 
of award and in view of advanced state 
of completion of work under contract, 
objection will not be raised to negotia- 
ated procurement. 


Offer and acceptance 


Acceptance subject to approval—bidder 
who was advised by contracting oflicer 
that bid was the low acceptable bid on 
one item of multiple item invitation but 
that contract submitted for signature 
would not become effective until ap- 
proved by higher administrative au- 
thority may not have letter or any oral 
conversations with contracting officer 
regarded as absolute, unequivocal ac- 
ceptance which consummates legal and 
binding contract. 

Continuing offers v. contracts—sec. 22 
motor carrier tender for shipments of 
explosives between Romulus, N.Y., and 
Madison, Ind., which provides that 
tender when accepted by Govt. by 
making any shipment will constitute 
transportation agreement, is not con- 
tinuing contract upon acceptance of first 
shipment which obligates Govt. by 
reason of carrier voluntarily making 
available trucks at specified points on 
regularly scheduled basis, regardless 
of whether freight is shipped, but instead 
is continuing offer to enter into series of 
contracts governing each shipment as 
tendered; therefore, carrier being under 


no obligation to make services available 
on regular basis, except to extent re 
quired under Interstate Commerce Act 
and its certificate of authority, there is 
no consideration moving to Govt. to pay 
higher charge under tender for shipments 
from Atlas, Ohio, to Madison, Ind. 


Paymeyts 


Assignments. (See Claims, assignments, 
contracts) 

Progreas—request—under a progress pay- 
ment provision in an invitation for 
manufacture of bombs which did not 
include reference to special tooling but 
specifically required that costs for which 
progress payments would be made must 
be allocable to contract and that such 
payments would not be made for costs 
ordinarily capitalized and subject to 
depreciation or amortization, an admin- 
istrative determination that bidder 
whose request for progress payments to 
be used to enable him to purchase a 
building and equipment to produce 
bombs was not entitled to progress pay- 
ments for other than direct work on 
contract and that buildings and equip- 
ment may not be considered special tool- 
ing for progress payments was properly 


Set-off. (See Set-off, contract payments) 
Withholding — mortgagor builder con- 


tracts—under Capehart housing con- 
struction contract which entitles builder 
to only the contract price and requires 
mortgagor builder to turn over to Govt. 
upon completion the capital stock held 
in escrow, the difference between mort- 
gage amount and correct contract price 
determined pursuant to formula pre 
scribed in contract represents asset of 
mortgagor builder to which Govt. is en- 
titled upon assumption to control of 
capital stock 


Price adjustment 
After contract fully executed 


A deviation from contract specifications 
approved by contracting officer, which 
decreased cost of performance without 
equitable price adjustment as required 
under “changes” clause of contract 
prior to final payment, must be re- 
garded as change not supported by 
consideration and represented sur- 
render of vested fight of Govt. to 
secure price adjustment; therefore, 
recovery of erroneous payment on ac- 
count of deviation is required, irrespec- 
tive of time and even though reopening 
of contract under disputes clause to 
determine amount of savings due 
Govt. may not be considered proper... 

Under contract ‘‘changes’’ clause which 
requires equitable adjustment if any 
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After contract fully executed—Continued. 
changes cause increase or decrease in 
cost of performance, approval by con- 
tracting officer of deviation from con- 
tract specifications which decreased 
cost of performance without equitable 
price adjustment prior to final pay- 
ment must be regarded as change, 
even though deviation was not made 
in technical form required by contract, 
and by virtue of “changes” clause, 
contracting officer expressly raised and 
reserved for future determination 
amount saved to Govt................ 
Conformance to contract terms 
Adoption of negotiated price increase 
under Capehart housing construction 
contract by contractor and Corps of 
Engineers contrary to prescribed pro- 
cedures for determination of price ad- 
justment by Federal Housing Admin- 
istration Commissioner is a nullity, 
and any agreement entered into on 
assumption that adoption was valid 
could not be enforced................- 
Under contract which provides for price 
adjustment to be determined by third 
party, the conclusions of such party are 
binding on contracting parties in ab- 
sence of gross error, fraud, or similar 
circumstances so long as conclusions 
are in accordance with prescribed pro- 
cedures, and third party is not required 
to confer with contracting parties who 
have previously agreed to perform at 
price as determined by arbitrator or 


Under invitation for Capehart housing 
construction bids which provided that 
bids were to be submitted in strict 
accordance with terms of copies of 
letter of acceptability and in amounts 
stated in bid schedule, issuance of a 
letter of acceptability which obligated 
contractor to perform at bid price sub- 
ject to increase or decrease, as deter- 
mined by Federal Housing Admin- 
istration Commissioner pursuant to 
prescribed procedures, fixed rights and 
obligations of parties and higher price 
stated in contract documents is to be 
regarded as attempt to change rights 
and obligations without consideration - 

Although price adjustment figure agreed 
to by private parties to contract may 
be regarded as binding amendment, 
notwithstanding failure to follow pre- 
scribed procedure, a price adjustment 
figure agreed to by Govt. contracting 
officer and builder, notwithstanding 
that figure was not computed in 
accordance with prescribed formula, 
may not be regarded as binding on 

Govt. since contracting officer is 
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without authority to agree to contract 
amendment under which Govt. would 
be required to pay greater amount 
without some compensating benefit 
Reta £0 Bet Rcccccdicnvusscnimcece 
Although, under Capehart housing 
construction centract which requires 
Federal Housing Commissioner to 
determine amount for price adjust- 
ment purposes based on difference 
between replacement cost computed 
according to bidder’s wage schedule 
and wage schedule actually used, the 
computation of such amount by 
Commissioner would be binding on 
parties except for bad faith or gross 
mistake, the concurrence of Commis- 
sioner in amount negotiated between 
builder and Corps. of Engineers, 
notwithstanding it did not conform to 
computations made in accordance 
with prescribed formula is without 
legal effect and, even though time for 
price revision has expired, the proper 
amount is that determined pursuant to 
Qevene CF CONE aise nccscwdseccatccce 
Under Capehart housing construction 
contract which entitles builder to only 
contract price and requires mortgagor 
builder to turn over to Govt. upon 
completion the capital stock held in 
escrow, the difference between mort- 
gage amount and correct contract 
price determined pursuant to formula 
prescribed in contract represents asset 
of mortgagor builder to which Govt. 
is entitled upon assumption of control 
Canpltel sc scccciscnstsiistincn 


Fixed price contract—under a develop- 


mental design and modification contract 
which was not based solely on original 
invitation but included contractor’s 
engineering report specifying particular 
method of performance, which method 
was subsequently determined to require 
additional items of equipment and 
services, contractor may not be held to 
be obligated to make modifications at 
fixed price in view of contract clause 
which provided procedure for modifica- 
tion of specifications with corresponding 
price adjustments; therefore, Govt’s. 
claim for items of cost incident to 
modification after contract had been 
terminated cannot be sustained and 
contractor’s claim for additional amount 
for improvements, notwithstanding fail- 
ure to fully perform, is of such doubtful 
validity as to require disallowance...... 


Reduction due to savings 


Failure of contracting officer to consider 
contract provision, which entitled 
Govt. to savings due contractor on 
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any import duty not required to be 
paid when he permitted contractor to 
substitute equipment of domestic 
manufacture fer unsatisfactory equip- 
ment of foreign manufacture, may not 
be regarded as mistake to justify 
reformation of contract to give con- 
tractor benefit of import duty savings, 
the rule of contract construction being 
that contract which expresses agree- 
ment of parties may not be reformed 
because one or both parties were 
mistaken as to legal import or effect - - 


Under contract which provided that, if 


contractor should be relieved from 
payment or burden of any import 
duty included in contract price, the 
contract price was to be correspond- 
ingly decreased or amount of such 
relief paid over to Govt., the import 
duty which was not required to be 
paid because contractor was permitted 
to substitute equipment of domestic 
origin for unsatisfactory equipment of 
foreign origin must be regarded as 
import duty savings within meaning 
of contract and as such is due to Govt. 


A deviation from contract specifications 


approved by contracting officer, which 
decreased cost of performance without 
equitable price adjustment as required 
under ‘changes’ clause of contract 
prior to final payment, must be 
regarded as change not supported by 
consideration and represented sur 
render of vested right of Govt. to 
secure price adjustment; therefore, 
recovery of erroneous payment on 
account of deviation is required, 
irrespective of time and even though 
reopening of contract under disputes 
clause to determine amount of savings 
due Govt. may not be considered 


Reformation. (See Contracts, modification) 
Specifications 
Ambiguous 


(See, also, Bids, ambiguous) 
Protest by the only bidder, whose 


product was excessive both as to price 
and product offered, that readvertised 
procurement on basis of less stringent 
specifications was ambiguous, because 
only one drawing was furnished for 
two dissimilar mechanisms and that 
test procedures in the readvertised 
procurement should not have been 
eliminated, is not supported by 
record showing that competitive 
prices were obtained from several 
interested bidders, which indicates 
understanding of bid requirements, 
and an administrative report showing 


Page | CONTRACTS—Continued. 
Specifications—Continued. 
Ambiguous—Continued 
that detailed test procedures were not 
necessary but that bidders were only 
required to comply with specifica 


A specification referenced in invitation 
which permits furnishing of an item 
of smaller size than specifically called 
for in invitation may not be regarded 
as superseding specific requirements 
in invitation; however, if in fact, mini- 
mum needs of procuring agency can 
be met by smaller item than the one 
detailed in invitation then invitation 
should so indicate 

Definiteness requirement—an award un- 
der invitation which permits bidders to 
offer equipment varying from specifica 
tions to some undefined extent so that 
there is no basis for bidders to know 
what they are bidding for or against, 
although they may loosely be said to be 
in position of equality in that each may 
offer what he chooses, may not be re- 
garded as having been made on basis of 
full and free competition requisite to the 
procurement, which competition can be 
obtained only when invitation and 
specifications are sufficiently definite to 
permit preparation and evaluation of 
bids on common basis; and, therefore, 
award of contract under such invitation 


Descriptive literature—a request after 
bid opening by contracting officer for 
additional descriptive data from bid 
der who offers to meet specifications, 
without reservation, would not pre 
clude acceptance of bid, even though 
bidder refused to furnish additional 
data; therefore, bidder having no 
option to accept or refuse award, 
request for additional data is not con- 
sidered to be unfair to other bidders... 

Dra wings, etc., voluntarily submitted— 
& low bidder who voluntarily sub- 
mitted with his bid general literature 
on various models of equipment 
manufactured by it, without reference 
to particular type of equipment re 
quired by the invitation or the model 
intended to be furnished and without 
reference in bid to any exceptions to 
specifications, may not be regarded as 
offering other than the specification 
equipment or as qualifying the bid 
and, therefore, the bid should not be 
rejected on basis that descriptive 
literature made it nonresponsive to 
invitation 

Informal v. substantive 
Failure of low bidder to submit with 

sample a sample record sheet form 
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Informal v. substantive—Continued. 


as required by invitation may be 
regarded as minor deviation in form 
rather than deviation which goes to 
substance of bid, hence, waiver of 
deviation by contracting office was 


Low bid which limits contractor’s 
liability for excess costs for failure 
to perform when such failure is both 
beyond control of contractor and 
without his fault or negligence and 
omits standard provision concerning 
default of subcontractors, when de- 
fault is due to causes beyond control 
and without fault or negligence of 
both contractor and subcontractor, 
is a bid containing qualifications 
which affect substance of bid and 
make it nonresponsive to invitation. 

Low bidder who, in response to invi- 
tation which requires forfeiture of 
total amount of required bid bond as 
liquidated damages, submits re- 
quired bond with condition limiting 
his Uability to difference between 
bid price and cost of obtaining per- 
formance elsewhere has submitted 
bid clearly establishing liability of 
principal and surety as penalty 
whereas liability of other bidders 
who conformed to terms of invita- 
tion is for liquidated damages there- 
by rendering bidding on unequal 
terms and requiring rejection of 
low bid as nonresponsive to invita- 


[n evaluation of bids under invitation 
which incorporated Buy American 
Act restrictions, 41 U.S.C. 10a, and 
specifically required bidders to name 
& source of manufacture, it is essen- 
tial that it be known, upon opening, 
whether domestic or foreign goods 
are offered; hence, to permit low 
bidder, who did not dndicate in bid 
the manufacturer’s name and who 
at bid opening furnished foreign 
manufacturer’s name, to substitute 
a domestic manufacturer upon ad- 
vice that 6 percent differential re- 
quired to be added to foreign bids 
would result in his displacement 
as low bidder, would be prejudicial 
to other bidders and detrimental 
to competitive bid procedures by 
permitting bidder to control his rela- 
tive standing after disclosure of bid 
prices; therefore, rejection of the bid 
as nonresponsive and rejection of 
bidder’s request to cure material de- 
fect are proper administrative ac- 


HONS cccencncccccesecececesencasesce 
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While a provision in an invitation that 
failure to furnish requested informa- 
tion “will be cause for’ rejection of 
bid does not reserve to contracting 
officer the option to determine 
whether failure to provide data in a 
given instance should require rejec- 
tion of bid, it is recognized that 
automatic rejection of bid because 
of failure to conform to purely tech- 
nical or overliteral reading of stated 
requirements may be as arbitrary 
as waiver of nonresponsiveness to a 
material and substantial require- 
ment so that if purpose for which 
information is required is reasonably 
clear and appears to be substantially 
met by material furnished, neither 
interests of Govt. nor of competing 
bidders require that bid be rejected 
because of deficiencies merely of 


The substitution, after bid opening, 
of aircraft equally acceptable under 
specifications for aircraft originally 
proposed in the bid is a substitution 
of information necessary to deter- 
mination of bidder’s responsibility 
and does not constitute fatal varia- 
tion requiring rejection of bid so 
long as evaluation of bid is not 
affected 

Acceptance of low bid some three 
months after protesting bidder 
questioned deviations between item 
offered by low bidder and specific 
requirements of invitation, which 
deviations on basis of record are 
not minor informalities which prop- 
erly might have been waived, im- 
pairs integrity of competitive bid- 
ding process and disavowal of 
erroneous award is required 

The failure of a bidder to submit, 
prior to bid opening, an affidavit 
concerning business affiliations as 
required by invitation is a deviation 
which goes to the determination of 
bidder’s responsibility rather than 
to responsiveness of bid; and, there- 
fore, such failure may be waived, 
notwithstanding the statement in 
invitation that such failure would 
result in rejection of bid. 


Failure to furnish something required 
Bid bond 


Bid bond which contains wrong date 
of bid and shows date bond was 
executed as prior in time to date of 
bid, contrary to instructions on bid 
bond form, but which is identifiable 
with the only invitation outstanding 
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for particular procurement is en- 
forceable by Govt. against surety 
and, therefore, such technically 
defective bond does not make bid 
nonresponsive to invitation......... 
Although submission of bid bond on 
other than standard Govt. form 
prescribed in invitation is not in 
itself sufficient basis for rejection of 
otherwise acceptable bid, o limita- 
tion in bid bond on the time for ac- 
tions against surety, when standard 
Govt. form does not contain any 
such time limitation, is regarded as 
material deviation which goes be- 
yond form and affects rights and 
obligations of parties and, therefore, 
renders bid nonresponsive to invi- 


Bid bond on which effective date was 
not extended when low bidder— 
along with other bidders—was re- 
quested to and did extend time for 
bid acceptance may be distin- 
guished from case where failure ‘to 
comply with bid bond requirement 
renders bid nonresponsive or where 
waiver of bond requirements would 
be prejudicial to other bidders; 
therefore, award to low bidder who 
was not requested to extend bid 
bond or to submit proof of forma) 
extension of bid bond is not improper 

Adjustment of bid security to conform 
to bid which is corrected after bid 
opening, on basis that error was 
obvious on face of the bid or that 
clear and convincing evidence was 
presented to show nature of error 
and intended bid price, may be per- 
mitted, provided there was no 
question at time of bid opening as to 
bidder’s ability to furnish bid se- 
curity in required amount 

Bid accompanied by bid security 
which is not type or in smount re- 
quired by invitation, and record in- 
dicates that surety has set maximum 
bond liability less than minimum 
required, the contracting agency at 
contracting officer level or at a higher 
echelon may reject bid as non- 
responsive without referring matter 
to Comptroller General; however, if 
doubt exists as to proper action, the 
matter should be submitted for 
Bie ncnensentebiictaeane 

Low bidder who, in response to invita- 
tion which requires forfeiture of total 
amount of required bid bond as 
liquidated damages, submits re- 


quired bond with condition limiting 
his liability to difference between 
bid price and cost of obtaining per- 
formance elsewhere has submitted 
bid clearly establishing liability of 
principal and surety as a penalty, 
whereas liability of other bidders 
who conformed to terms of invita- 
tion is for liquidated damages there- 
by rendering bidding on unequal 
terms and requiring rejection of low 
bid as nonresponsive to invitation.. 


Telegraphic bid containing citation to 


bid bond number and name of surety 
submitted, in response to invitation 
which specifically required furnish- 
ing of bid bond prior to opening, by 
low bidder who did not furnish re- 
quired bond and telegraphic bid con- 
firmation until more than a day after 
bid opening does not comply with 
bid bond requirement of invitation._ 


A bid deposit which was not in an 


amount sufficient to cover all items 
of surplus Govt. property bid upon 
as required by invitation, but which 
was sufficient to cover those items 
and quantities on which bidder was 
eligible high bidder, does not require 
rejection of bid for insufficient bid 
security when invitation does not 
contain limitation on minimum 
quantities which may be purchased 
and when awards to several bidders 
are contemplated 


Confirmation by a domestic bank of an 


irrevocable letter of credit issued by 
foreign bidder to contracting agency 
to cover bid security required by 
invitation makes the bank, under 
uniform commercial practices, pri- 
marily liable to Govt. for amount of 
credit and the communication in 
writing of such credit establishment 
to bid opening office within time 
allowed for submission of bids de- 
layed in mails, after contracting 
officer had been notified by tele- 
phone prior to bid opening of the 
confirmation, represents substantial 
compliance with bid bond or bid 
security requirements of invitation 
to justify consideration of the bid, 
provided the time limit within 
which Govt. has to avail itself of 
credit is sufficient to enable Govt. to 
exercise its rights in event bidder 
fails to comply with contract obli- 


Where the only acceptable bid for an 


oil and gas lease is accompanied by 





INDEX DIGEST 945 


CONTRACTS—Continued. Page | CONTRACTS—Continued. 
Specifications—Continued. Specifications—Continued. 
Failure to furnish something required— Failure to furnish something required— 
Continued. Continued. 


Bid bond—Continued. Information—Continued. 


insufficient bid deposit, acceptance 
would not be discriminatory to other 
bidders and would bind the bidder, 
regardless of whether or not there 
was an offer to correct the deficiency, 
so that the only factor for considera- 
tion is interest of Govt.; therefore, if 
it is administratively determined 
that acceptance of bid will best serve 
the interest of the Govt., the security 
defect may be waived and prior re- 
jection of bid regarded as erroneous. 
Failure of low bidder to submit bid 
bond in amount required in invita- 
tion due to clerical error by surety 
does not warrant exception to rule 
that failure to comply with bid bond 
requirement in invitation represents 
material deviation which cannot be 
waived administratively and, there- 
fore, low bid may not be considered 


Contractor who, pursuant to prime 
contract with Govt., is required to 
employ procurement procedures 
compatible with those the Govt. 
agency must follow in direct pro- 
curements, properly rejected bid of 
subcontractor for failure to submit 
data required by invitation 

Failure of bidder to submit prelimi- 
nary financing data with bid for 
Capehart housing construction proj- 
ect under invitation which did not 
specify that bidder obtain advance 
financing commitments, but did 
indicate that financing was to be 
arranged after bid opening and is- 
suance of letter of acceptability, was 
defect which did not go to substance 
of bid but was defect which could be 
waived by contracting officer be- 
eause information was solely for 
benefit of Govt. in determination of 
responsibility of bidders, and such 
determination may be made on basis 
of information elicited after bid 
opening as well as on basis of infor- 
mation submitted with bid 

To construe requirement in invitation 
that bidders furnish as part of bid 
form a list of subcontractors as being 
material to bid, so that failure to 
comply with requirement before bid 
opening would result in rejection, 
would render meaningless another 
provision which requires contractor, 
at request of contracting officer, to 
furnish names of all subcontractors 
and extent of work to be done by 


each, and would be inconsistent 
with sec. 1-307(iii), ASPR, which 
requires that consideration be given 
to adequacy of subcontracting ar- 
rangements in determination of 
bidder responsibility; therefore, sub- 
contracting requirement must be 
construed as incident to determina- 
tion of contractor’s ability to per- 
form, which information is not 
essential part of bid and may be 
supplied after bid opening 

Failure of low offeror to supply de- 
tailed technical information re 
quested incident to procurement for 
complex electronics system, nego- 
tiated pursuant to 10 U.S.C. 2304 
(a)(1), is not overcome on basis of 
statement that offeror would comply 
with specifications or on basis of 
experience in having furnished 
another military installation with 
equipment, particularly when ne- 
cessity for detailed technical infor- 
mation for evaluation purposes was 
one of the primary reasons for using 
negotiated procurement procedures 
rather than formal advertising pro- 


in evaluation of bids under invitation 
which incorporated Buy American 
Act restrictions, 41 U.S.C. 10a, and 
specifically required bidders to 
name a source of manufacture, it is 
essential that it be known, upon 
opening, whether domestic or foreign 
goods are offered; hence, to permit 
low bidder, who did not indicate in 
bid the manufacturer’s name and 
who at bid opening furnished foreign 
manufacturer’s name, to substitute 
a domestic manufacturer upon ad- 
vice that 6 percent differential re- 
quired to be added to foreign bids 
would result in his displacement as 
low bidder, would be prejudicial to 
other bidders and detrimental to 
competitive bid procedures by per- 
mitting bidder to control his relative 
standing after disclosure of bid 
prices; therefore, rejection of bid as 
nonresponsive and_ rejection of 
bidder’s request to cure material 
defect are proper administrative 


A low bidder who fails to indicate 
which of several types of an item he 
is bidding on could have such an 
ambiguous bid accepted on basis of 
type most advantageous to Govt. 
under rule that any ambiguity is to 
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Specifications—Continued. 

Failure to furnish something required— 

Continued. 

Information—Continued. 

be construed against party who 
created the ambiguity, ev »n though 
bidder may have intended another 
type, and such acceptance would not 
be prejudicial to other bidders; 
therefore, acceptance of low bid after 
the bidder, upon request for clarifi- 
cation, advised that the bid price 
was based on furnishing type most 
advantageous to Govt. and the least 
advantageous to bidder would not 
be prejudicial to other bidders; how- 
ever, in future procurements it 
might be advisable to describe each 
type as separate item and to request 
insertion of bid prices for each item. 
Omissions in descriptive data sub- 
mitted by low bidder which would 
be remedied by application of given 
or recognized formulae to informa- 
tion included in invitation or bid, 
so that bid could be evaluated with- 
out recourse to extrinsic sources and 
bidder would not be in position to 
choose what he will be obliged to 
furnish, do not require rejection of 
bid for failure to comply fully with 
descriptive data requirement. ...... 
While a provision in an invitation that 
failure to furnish requested informa- 
tion ‘‘will be cause for” rejection of 
bid does not reserve to contracting 
officer the option to determine 
whether failure to provide data in 
a given instance should require 
rejection of bid, it is recognized that 
automatic rejection of bid because 
of failure to conform to purely 
technical or overliteral reading of 
stated requirements may be a: 
arbitrary as waiver of nonresponsive- 
ness to @ material and substantial 
requirement so that if purpose for 
which information ts required is 
reasonably clear and appears to be 
substantially met by material 
furnished, neither interests of Govt. 
nor of competing bidders require 
that bid be rejected because of 
deficiencies merely of form.......... 
Under invitation which did not put 
bidders on notice that submission of 
inadequate descriptive data would 
be cause for rejection but did include 
in succeeding alternate bid pro 
vision notice that material devia- 
tions would result in bid rejection, 
submission of less than complete 
descriptive data by bidder who had 
not actually manufactured item, but 
who submitted blanket offer to 
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Failure to furnish something required— 
Continued. 
Information— Continued. 
comply with all requirements of 
specifications, does not justify rejec- 
tion of bid solely on basis of insuffi- 
cient descriptive data............... 
The failure of a bidder to submit, prior 
to bid opening, an affidavit concern- 
ing business affiliations as required 
by invitation is a deviation which 
goes to the determination of bidder’s 
responsibility rather than to respon- 
siveness of bid; and, therefore, such 
failure may be waived, notwith- 
standing the statement in invitation 
that such failure would result in 
i i tintictietdnktedans 
Misinterpretation—ecceptance effect—a 
low conbination bid for both drydock- 
ing and repairs for conversion of hospital 
ship submitted by bidder who did not 
bid'on several of specific lots as required 
by invitation, because of its understand- 
ing that those lots were applicable to 
bidders at different ports who did not 
have drydocking facilities, which under- 
standing was not an unreasonable inter- 
pretation of ambiguous invitation, need 
not be regarded as nonresponsive to 
invitation and does not require award 
at higher cost to bidder whose bid 
evaluated on basis of real intent of 
invitation is defective in same way as 
low bid, in absence of evidence that 
failure affected relative standing of low 
bidder or was prejudicial to other 


Ability to meet requiremente—failure of 
low bidder to submit bid bond on 
standard Govt. bid bond form pre 
scribed in invitation which contained 
provision advising bidders that re 
quired forms could be obtained from 
contracting officer, when none of 
other bidders experienced difficulty 
in obtaining required forms, does not 
make procurement restrictive of full 
and free competition required by laws 
governing advertised Federal procure- 
ment, and fact that low bidder sub- 
mitted same form in satisfaction of 
bid bond requirement in previous 
procurements does not establish that 
it should be considered interchange- 
able with required form 

Particular make 
Specification which requires use oi 

particular manufacturer’s regularly 
produced item or major component 
thereof on basis that item furnished 
in previous procurements met needs 


of contracting agency, without any 


Page 


881 


INDEX DIGEST 947 


CONTRACTS—Continued. Page | CONTRACTS—Continued. 
Specifications—C ontinued. Specifications—Continued. 


Restrictive—Continued. by label identifying item as its own, does 


Particular make— Continued. 
administrative determination as to 
whether another manufacturer’s 
product embodying different design 
features may be equally suitable to 
agency needs, is so restrictive as to 
prevent competition required under 
advertised procurement procedures, 
even though other manufacturers 
may duplicate item or component... 


Specifications which describe par- 
ticular manufacturer’s product by 
exact characteristics in detailed 
drawings are no different from speci- 
fications which indicate product by 
brand name and model number and, 
therefore, it is required that phrase 
“or equal” or words of similar 
import must be added to description 
and that bids which offer products 
which will perform job just as well 


must be considered for award on 


Test requiremente—although an invi- 
tation which required that equipment 
offered bear the seal of a particular 
testing organization is restrictive of 
competition and should have been 
corrected prior to bid opening, the 
theoretical elimination of potential 
bidders must be considered against 
the real detriment which would result 
from readvertisement after bid prices 
have been revealed; therefore, since 
requirement did not preclude four of 
six bidders—including the low bid- 
der—who did not have the sea] from 
bidding and who, because of short 
interval between issuance of invita 
tion and delivery, would not have been 
able to obtain approval and since the 
remaining two bidders who had the 
seal would not be placed in any finan- 
cial disadvantage because approval 
does not involve a recurring charge, 
none of bidders would be prejudiced 
by award to low bidder under first 
invitation on basis of waiver of seal 
requirement. 


Samples—under invitation which did not 


require submission of samples with bid 
but reserved to Govt. right to request 
samples, after bids were opened, for pur- 
pose of determining whether item com- 
plies with specifications, sample merely 
has to be representative of item proposed 
to be furnished but does not have to have 
been sample actually manufactured by 
bidder; therefore, submission by low 
bidder of sample which was manufac- 
tured by another bidder, but identified 


not make low bid unresponsive to 
invitation 


Status 


Conditional 
Prior to appropriation 

Although Govt. may not be obligated 
by contract or purchase, unless 
otherwise authorized by law, until 
appropriation act providing funds 
with which to make payment has 
been enacted, a conditional contract 
which specifically provides that 
Govt.’s liability is contingent upon 
future availability of appropriations 
may be entered into prior to enact- 
ment of appropriation act; however, 
such conttact would become opera- 
tive only if and when appropriation 
is made and should provide that no 
legal lability on part of Govt. for 
any payment shall arise until appro- 
priation has been made 


Notice of award of a construction con- 
tract under which Govt. might 
become obligated to make payment 
to contractor prior to July 1, when 
appropriation for project becomes 
available, may not be given, not- 
withstanding contracting officer 
indicates he could delay approval of 
payment so it would not be made 
until after July }, since such delay 
beyond reasonable time would not 
be effective against contractor; how- 
ever, an agreement which provides 
for early commencement of work, 
upon condition that Govt. will not 
be under any obligation to make 
payment prior to availability of 
appropriation, may be made 

Subcontracts—violations—although use by 
two subcontractors of steel of foreign origin 
in Govt. construction work was in viola- 
tion of Buy American Act provisions of 
prime contracts, which were incorporated 
by reference in subcontracts, in view 
of an investigation which failed to estab- 
lish that prime contractors had knowledge 
of use of foreign material and withdrawal 
by prime contractors of all removable 
foreign steel from the work, withhold- 
ing payment from prime contractors 
for such foreign steel is not required, 
but to eliminate any profit to subcon- 
tractors incident to violations for which 
they have been debarred under 41 U.S.0. 
10b(b), payments to prime contractors 
should be reduced by difference between 
domestic and foreign prices for estimated 
quantity of foreign steel incorporated in 
the work 
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CONTRACTS—Continued. 
Tax matters 
Sales, etc., tax inclusion pv. exciusion— 
reimbursement—amount of a. State 
(Texas) gross receipts tax which is direct 
tax which was paid by Govt. contractor 
under contract which provides that 
contract price does not include any 
State or local direct tax and stipulates 
that, in event any State govt. refuses to 
accept evidence o. tax exemption and 
contractor bears burden of tax, contract 
price will be adjusted, may be paid by 
Govt. to contractor, provided that con- 
tractor takes al! necessary steps to pre- 
serve all rights to refund of tax in accord- 
ance with tax provisions of contract. ..- 
Set-off (See Set-off, contract payments) 
Time for performance—under a develop- 
mental design and modification contract 
which did not specify any date for com- 
mencement and completion of work but 
did provide that any interruption to opera- 
tion of project for more than 90 days would 
constitute a basis for assessment of liqui- 
dated damages, a definite time for per- 
formance was understood and contem- 


CORPORATIONS 


Integrity of officers, etc.—an individual con- 
victed of Federal income tax evasion who, 
not only is president and director of cor. 
poration which has submitted bid for a 
Govt. contract but who also owns ap 
proximately 43.3% of corporation stock, 
must be regarded as having dominant and 
controlling position in corporation and the 
lack of integrity of such individual based 
on conviction, which would preclude 
his consideration as responsible bidder. 
may be imputed to corporation, the in- 
tegrity of corporation being no greater 
than integrity of individuals who contro! 
its operations.....ncccccccccccccccccoccccce 


COURTS 


Costs 
Government liability 
indigent persons 
Although habeas corpus proceedings 
brought by indigent petitioners 
ander 2% U.8.0. 19165 are civil actions, 
the habeas corpus writ ts so related 
to protection of constitutional rights 
of indigent defendants under Rule 
17(b) of Federal Crimina) Rules that 
this rule, which provides for pay- 
ment by Govt. of costs and fees for 
witnesses subpoenaed on behali oi 
indigent defendants, is for invoca 
tion In habeas corpus proceedings 
under pauper’s statute; therefore. 
costs of habeas corpus proceedings— 
whether state of Federal—are pay. 


abie from appropriations of Dept. o1 


JUst6d .wconancececncccsceceseccasce 
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Coste—Oontinued. 


Government liability—Oontinued 
Indigent persons—Continued. 

Expert witnesses who are appointed 
by court under Rule 28 of Federal 
Rules of Criminal Procedure are 
witnesses appointed tu aid court in 
discharge of duties, and expenses of 
such witnesses should be charged to 
appropriation for ‘“Travel and Mis- 
cellaneous Expenses” (Judiciary 
Appro. Act, 1959). for necessary 
travel and miscellaneous expenses, 
not otherwise provided for, incurred 
by Judiciary; likewise, expenses oi 
psychiatric examinations ordered 
under 18 U.S.C. 4244-4248 to ald 
court in passing sentence would be 
expense to be charged to appropria- 
tions of Administrative Office of 


In Federa) habeas corpus proceedings 
brought by indigent petitioners 
under 28 U.8.0. 1915 when Rule 
17(b) of Federal Criminal Rules, 
which provides for payment by 
Govt. of the costs and fees for wit- 
nesses subpoenaed on behalf ol 
indigent defendants is for applica 
tion. the marshal is not required to 
collect earnings st end of case, unless 
judgment is rendered making pe 
titioner liable; however, with respect 
to state proceedings, the U.S. is not 
technically the respondent and is not 
Hable for cost of proceedings; hence, 
the marsha! is required to collect 
earnings from unsuccessful party to 
CORRs 0 enccnnenencécscowsuncesns: — 

Stenographic or notarial expenses in- 
cident to depositions of witnesses 
subpoenaed on behalf of indigent 
defendant under Rule 17(b) of 
Federal Rules of Criminal Procedure 
may be regarded as costs incident to 
subpoenaing of witnesses on behalf 
of Govt., which costs are chargeable 
toappropriations of Dept of Justice. 

Travel and subsistence expenses in- 
curred by indigent defendant’s at- 
torney attending deposition exami- 
nation may be regarded as expenses 
incident to responsibility of court to 
assure defendants adequate forum 
and, therefore, such expenses are 
for payment by Administrative 
Office of U.8. Courts under Rule 
15(c) of Federal Rules of Criminal 
Procedure; however, compensation 
and travel expenses of deponents 
subpoenaed on behalf of indigent 
defendant are regarded as expenses 
incident to responsibility of Dept. of 
Justice for production of witnesses 


Page 
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133 


133 
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COURTS—Continued. Page | COURTS—Centinued. Page 
Costs—Continued. Decisions—Continued. 
Government liability— Continued. erroneous assumption and admission 
Indigent persons— Continued. that officer had required service to 


and payable under Rule 17(b) from 
Justice Dept. appropriations for 


qualify for Title [Il retired pay, when in 
fact he did not, does not afford basis to 


witness expenses...............-.... 133 sanction current payments of retired pay 
Seamen—in suits brought by seamen or to approve payments for any period 
under 28 U.8.0. 1916 which allows not covered by judgment in absence of 
them to proceed without prepayment judicial determination of dispute as to 
of costs, the U.S. ts not liable for fees basic fact or as to application of rule of 
or costs as in Federal habeas corpus res judicata to such a judgment. ........ 797 
proceedings; therefore, the marshal Jakway v. United States, C. Cis. No. 51-58, 
is required to collect earnings at con- decided July 13, 1959. (See Pay, retired, 
clusion of cases instituted by seamen disability, enlisted members eligible for 
CE SE Bi ccnccsncaiciane 133 retired pay based on officer rank) 
Decisions Jalbert v. United States, C. Cis. No. 297-58 
Acceptance as precedent by General Ac- (See Pay, service credits, cadet, mid- 
counting Office shipman, etc., retired pay) 


Re-retirement concept as applied to 
retired members of uaiformed services 
by C. Cls. in Bailey vy. U.S., 134 O. Cls. 
471, Travis v. U.S.,1370 Cis. 148, and 
Seliga v. U.S., 137 O. Cis. 710, to per- 
mit additional retired pay rights based 
on inactive time on retired list or in 
Fleet Reserve under sec. 402(d) of 
Career Compensation Act of 1949, will 
be followed in similar cases involving 
re-retirements before Oct. 1. 1949—ef- 
fective date of Career Compensation 
Act of 1949—where members have 
elected to qualify for retired pay under 
sec. 411 of 1949 act. 37 Comp. Gen. 31, 
SE Riinien enenvadicaammoncusiniininn 152 

Members of uniformed services who had 
less than 16 years’ service when trans- 
ferred to Fleet Reserve under act of 
July 1, 1922, and who performed active 
duty after transfer may be granted 
constructive service of 16 years to 
which members may have added the 
subsequent active duty service to 
qualify for increasea retired pay under 
sec. 208, Naval Reserve Act of 1938, 
34 U.S.C. 8h4g, in accordance with 
Mojica, et al. v. U.S. (Senst case), O. 
Cls. No. 264-52. which recognized such 
constructive service; therefore, similar 
claims will be settle‘) accordingly and 
administrative payments made on this 
basis will not be questioned. 37 
Comp. Gen. 383, overruled. ........... 720 

Carhart v. United States, C. Cls. No. 
353-57. (See Pay, retired, re-retirement 
application of concept) 

Claims subsequent to judgment— matters 
not litigated—a judgment under which 
retired officer of uniformed services was 
awarded retired pay under Title III, 
Army and Air Force Vitalization and 
Retirement Equalization Act of 1948 on 
basis that such retired pay was exempt 


Mojica, etal. (Senst case) v. United States, 
C. Cle. No. 264-52. (See Pay, retired, 
Fleet reservists, active duty after retire- 
ment, service credits) 

Neri v. United States, C. Cis. No. 81-58. 
(See Pay, retired, disability, members 
who held higher rank at retirement but 
without service) 

Seliga v. United States, 137 C. Cis. 710. 
(See Pay, retired, re-retirement, applica- 
tion of concept) 

Senst case. (See Courts, decisions, 
Mojica, et al. (Senst case) 0. United 
States, O. Cls. 264-52) 

Tawes v. United States, C. Cis. 313-58. 
(See Officers and Employees, death or 
injury, disability compensation and 
military retired pay) 

Fines — disposition — appeale taken from 
Alaska magistrate court actions—inas 
much as act of Alaska legislature making 
fines collected for violation of municipal 
ordinances .the property of particular 
municipality is restatement of Federal 
statute (sec. 4 tenth of the act of April 28, 
1904), it need.not be construed as incon- 
sistent with sec. 7, act of June 6, 1900, 48 
U.S.C. 106, relating to disposition of fines 
collected by Dist. Court of Alaska 
for violation of Federal and Territorial 
laws; consequently, fines which are col- 
lected by Dist. Court of Alaska for 
violations of municipal ordinances on ap- 
peal from city magistrate courts may be 
regarded as moneys, the disposition of 
which ts otherwise specifically provided by 
law as used in 48 U.S.C. 106, and properly 
belong to particular municipality. 36 
Comp. Gen. 411, modified ................ 261 

Judgments, decrees, etc. 

Payment procedure—permanent indefinite 
appropriation (See Appropriations, 
permanent indefinite for judgments) 

Res judicata — erroneous judgment — a~ 


from dual compensation restrictions in 
sec. 212, Economy Act of 1932, 5 U.S.O. 
Sa, but which judgment was based on 


judgement under which retired officer of 
uniformed services was awarded retired 
pay under Title [11, Army and Air Force 
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COURTS—Continued. 
Judgments, decrees, etc.—Continued. 


Vitalization and Retirement Equaliza- 
tion Act of 1948 on basis that such retired 
pay was exempt from dual compensation 
restrictions in sec. 212, Economy Act of 
1932, 5 U.S.0. 59a, but which judgment 
was based on erroneous assumption and 
admission that officer had required serv- 
ice to qualify for Title III retired pay 

when in fact he did not, does not affc.d 
basis to sanction current payments of 
retired pay or to approve payments for 
any period not covered by judgment in 
absence of judicial determination of dis- 
pute as to basic fact or as to application of 
rule of res judicata to such a judgment.. 


Page | COURTS—Continued. 
Witnessee— Continued. 
Fees—Continued. 


activity with which employed within 
purview of 28 U.8.0. 1823(a) and is, 
therefore, only entitled to travel and 
per diem allowances provided in that 
section, which allowances are payable 
from appropriations of employing 
IE ie wticrsioets enseuiseseeeen eonee 
CREDIT CARDS 
Coupon books—advance payment prohibi- 
tion. (See Payments, advance, coupon 
books, etc.) 
In lieu of receipt—credit cards which evi- 
dence expenses incurred by Govt. employ- 
ees in travel status for goods or services— 


Suits—court coste—Justice v. agency funds. such as invoice for hire of automobile 
(See Appropriations, Justice Department, 


li 


tigation expenses, Justice ». agency 


appropriations) 
Witnesses 
Fees 


Government employees in Federal courts 
—Justice appropriations—Govt. em- 
ployee witness who is ordered to be 
available and to testify in grand jury 
proceedings concerning facts acquired 
in assigned duties is to be regarded as 
appearing as witness in case involving 
activity with which employed within 
purview of 28 U.S.C. 1823(a) and is, 
therefore, only entitled to travel and 
per diem allowances provided in that 
section, which allowances are payable 
from appropriations of employing 


Pretrial, etc., services—psychiatrist em- 
ployed as expert witness incident to 
general court-martial who prior to trial 
interviews family and friends of ac 
cused, consults with counsel, reviews 
clinical, pretrial and military records 
to appraise mental condition of accused 
may have such services regarded as in- 
cident to and preparatory for testi- 
mony as expert witness and within 
meaning of employment contract 
which provides fees at $100 per diem 
while performing in professional capac- 
ity and as witness; and psychiatrist is 
entitled to rate of $100 per day for each 
day service is performed in professional 
capacity sudject to maximum limita- 
tion of $1,500 fixed in employment 


Testimony incident to work—Govt. em- 
ployee witness who is ordered to be 
available and to testify in grand jury 
proceedings concerning facts acquired 
in assigned duties is to be regarded as 
sppearing as witness in case involving 


charged to employee’s Diners’ Club mem- 
bership—will be considered in nature of 
receipt in satisfaction of receipt require- 
ments in sec. 11, Stand. Govt. Travel 
Regs., even though invoice detailing ex- 
penses does not reflect cash payment, pro- 
vided that under credit arrangement Govt. 
could not be held liable to vendor or to 
Diners’ Club in event of nonpayment of 
obligation by employee-traveler 
CUSTOM AND USAGE 
Effect—under lease agreement covering 
Govt.-owned steel producing fecilities 
which provides that rent will be based on 
lessee’s pig iron production, to construe 
term “pig tron’ when used with word 
“production” as including pig tron scrap 
and graphite—a waste material—would be 
contrary to intent of lessee and generally 
understood and accepted definition used 
in fron and steel industry which defines 
term pig fron as including only usable 
product of blast furnace; therefore, in ac- 
cord with contract interpretation rule that, 
where meaning or intent of contract is not 
clearly expressed the contract must be con- 
strued to conform to intent and custom 
and usage, not otherwise inconsistent with 
contract, the items of pig iron scrap and 
graphite are not for inclusion in determina- 
ee ineuincdbaisncnanidaniensen — 
DAMAGES 
Contracts. (See Contracts, damages) 
Public property. (See Property, public, 
damage, loss, etc.) 
Resulting from services bet ween agencies. 
(See Departments and Establishments, 
53 services between, reimbursement, dam- 
ages) 
DEBT COLLECTIONS 
Abandonment—small amounts—erpense in 
processing, etc.—to permit or require 
Govt. agencies not to report loss or damage 
to Govt. property while in possession of 
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DEBT COLLECTIONS—Continued. 


carriers as required on Govt. bill of lading 
form, when such loss or damage claims are 
less than $10 and the collection procedure 
might result in costs greater than amount 
of claim, would be tantamount to requir- 
ing Govt. agents to make false certifica- 
tions concerning Govt. property which 
may not be legally permitted; therefore, 
in accordance with the agencies’ responsi- 
bility for Govt. property and since most of 
evaluation costs are incurred in determina- 
tion that loss or damage amount is $10 or 
less, loss or damage reports must continue 
to be made and collection of amounts due 
must be made by deduction from carrier’s 


DECEDENTS’ ESTATES 


Compensation 
Compensatory time 

Compensatory time which ts not re- 
quested or used by postal employees in 
grade PFS-Sor above at time of death 
may not be regarded as period of time 
for which compensation is due to 
decedent’s estate in absence of provi- 
sion in Postal Field Service Act of 
1955, which authorizes payment of 
overtime pay in lieu of compensatory 
time to employees in or above such 
grade, and act of Aug. 3, 1950, which 
authorizes settlement of accounts of 
deceased employees, may not be con- 
strued as authorizing payment for 
items not otherwise allowable by law. 

Posta! field service employees in grade 
PFS-7 or below who at time of death 
have unused compensatory time for 
work on Saturdays or Sundays other 
then during month of December may 
not have cash payments made to es- 
tates for such time in absence of au- 
thority in Postal Field Service Com- 
pensation Act of 1955 for payment of 
overtime for such work; however, un- 
used compensatory time for which 
overtime pay is authorized under sub. 
secs. 603 (2) (A) and 603 (3) relating to 
Saturdays and Sundays during De- 
cember and to holidays, respectively, 
may be regarded as period of time for 
which payment may be made to de- 
ceased employee’s estate 


DELEGATION OF AUTHORITY 


Between agencies—implied—in absence of 
actual delegation of authority by Commis 
sioner of Federal Housing Administra- 
tion to Corps of Engineers with respect to 
price adjustment determinations under 
Capehart housing construction contracts, 
such authority may not beimplied even 
though Commissioner is permitted under 


Continued. 
12 U.S.C. 1702 to utilize services of other 
Federal agencies and officers 


DEPARTMENTS AND ESTABLISH- 


MENTS 
Services between 
Building services performed by General 
Services Administration. (See General 
Services Administration, building, etc., 
services) 
Reimbursement 
Cost ascertainment—administrative offi- 
cers who have authority to incur obli- 
gations against department’s funds 
have duty to determine in first in- 
stance whether services and materials 
ordered are necessary in connection 
with the work under interagency 
agreements and whether amount for 
which reimbursement is claimed is 
that agreed upon, although charges for 
interagency services based upon cost 
of rendition do not have to be audited 
by requisitioning agency in order to 
determine correctness of charges 
Damages 
Although money paid by Maritime 
Admin. under 46 U.S.C. 748 to sat- 
isfy judgment obtained by contrac- 
tor’s employee for injuries sustained 
while working on Govt. vessel which 
was being reactivated for Dept. of 
Navy pursuant to interagency agree- 
ment executed under sec. 601, Econ- 
omy Act of June 30, 1932, 31 U.S.C. 
686, may be regarded as part of total 
cost of work, it is not an expense that 
reasonably may be regarded as nec- 
essary or required in order to condi- 
tion vessel for use to require consid- 
eration in adjustment of appropria- 
tions; therefore, and since Navy 
Dept. appropriations are not avail- 
able for payment of judgments, reim- 
bursement for payment is not au- 


Judgments against U.S. arising inci- 
dent to interagency work performed 
under sec. 601, Economy Act of 1932, 
31 U.S.C. 686, generally may not be 
regarded as necessary or required 
expense of work to be considered as 
reimbursable item of direct cost in 
adjustment of appropriations be- 
tween agencies but are for payment 
from indefinite appropriation estab- 
lished for payment of judgments in 
31 U.S.C. 724a. except where other- 
wise expressly authorized by law _.. 

Voucher certification and documentation 

A certification on voucher for reim- 

bursement for services and materials 
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DEPARTMENTS AND ESTABLISH- 
MENTS—Continued 
Services bet ween—Continued. 
Reimbursement—Continued. 
Voucher certification and documenta- 
tion—Continued. 
performed under interagency agree- 
ment when voucher is not supported 
by evidence that services and mate- 
rials ordered were furnished and ac- 
cepted would be meaningless and not 
within contemplation of act of Dec. 
29, 1941, 31 U.S.C. 82c, which makes 
it responsibility of officer or em- 
ployee certifying voucher to ensure 
that facts stated or certified are cor- 
rect and that proposed payment is 
lawful under appropriation or fund 
CR clictdcdinciitencnmane 
Under interagency agreement which 
provides that requisitioning agency 
be kept informed of progress made 
by the performing agency in connec- 
tion with project, officers of requisi- 
tioning agency should, if the re 
quirement is complied with, be in 
position to certify that services and 
materials ordered were furnished and 
accepted and that payment is proper 
so that required documentation and 
certification of vouchers can be ac 
I is dict itenentintiidiinease 
DETAILS 
Military personnel—civilian duty—interna- 
tional organizations. (See Compensation, 
double, concurrent military retired and 
civilian service pay, international organ- 
izations) 
DISBURSING OFFICERS 
Checks—issuance to other than payees—the 
issuance of single Govt. salary check to 
bank for deposit to individual accounts of 
employees upon their request rather than 
issuance of individual checks to each em- 
ployee is in contravention of sec. 3477, R.8., 
31 U.S.C. 203, which precludes assignment 
of claims unless proper power of attorney, 
order, or other authority in prescribed form 
is executed, and of sec. 3620, R.S., 31 U.S.C. 
492, which requires disbursing officers to 
draw checks only in favor of person to 
whom payment is made. ................. 
DISCHARGES AND DISMISSALS 
Military personnel 
Discharge effect 
Term “discharge” in 10 0.8.0. 4837(d) 
and 9837(d), which authorize the 
remission or cancellation of enlisted 
member’s debts remaining unpaid at 
time of discharge, refers to actual 
termination of status on active list and 
not to any formal document received 
by member upon release from active 
duty so as to bring members no longer 
performing active service within pur- 
view of law; therefore, debts of enlisted 
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Continued. 


Military personnel—Continued. 
Discharge effect—Continued. 


members which accrued during active 
duty or subsequent to retirement may 
not be remitted or canceled under 10 
U.S.C, 4837(d) and 9837(d) after 
enlisted member has been retired or 
transferred to Reserves..........-..--. 
A discharge of an enlisted man, which 
was to be held in abeyance in event 
further hospitalization was required 
for new disability not present when 
member went before Physical Evalua- 
tion Board but which, nevertheless, 
was effected, even though prior to 
effective date of discharge member was 
hospitalized for new disability, is condi- 
tional discharge which does not termi- 
nate member’s active status and, there- 
fore, enlisted member is entitled to ac- 
tive duty pay unt{l subsequent placement 
on temporary disability retired list.. 


Enlisted members accepting commission 


Enlisted member of Regular Marine 
Corps who was not discharged from 
permanent enlisted status until April 
15, 1944, when he had completed over 
20 years of active service, although he 
had accepted permanent commission 
as warrant officer on Aug. 11, 1943, 
and who remained in officer status 
until resignation from service on June 
20, 1945, may not have enlisted status 
regarded as continuing beyond date of 
acceptance of permanent commission 
as warrant officer; therefore, member 
not having completed 20 years of active 
service at time permanent enlistment 
terminated on Aug. 11, 1943, does not 
qualify for appointment to Fleet 
Marine Corps Reserve and transfer 
to retired list under act of July 24, 1956. 

Regular Marine Corps member who 
resigned as officer on June 20, 1945, 
after having completed twenty years 
and one month of active service on 
April 15, 1944, when he was discharged 
from permanent enlisted status al- 
though he had accepted commission as 
warrant officer on Aug. 11, 1943, at 
which time he did not have twenty 
years of active service to qualify for 
appointment to Fleet Marine Corps 
Reserve and transfer to the retired 
list under act of July 24, 1956, may 
not have resignation from commission 
regarded as discharge under 1956 act 
which applies to former members who 
had enlisted status at time of discharge 
prior to Aug. 10, 1946, and who at that 
time had completed 20 years of active 


Minority enlistment release—an enlist- 


ment in Army or Air Force prior to 
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Military personnel—Continued. 
attainment of minimum statutory age of 
17 years is void, but the procedure to be 
followed in releasing member from mili- 
tary control, and in issuing (or canceling) 
discharge certificates is administrative 
matter whether or not Govt. terminates 
enlistment for minority or issues an hon- 
orable discharge under other circum- 
stances; however, no rights accrue to 
enlistee as result of discharge of minor. - 

Other than honorable—retired pay effect— 
an undesirable discharge issued to retired 
enlisted member of Regular Marine 
Corps under authority in sec. 6, Naval 
Reserve Act of 1938, which was subse- 
quently determined to be inapplicable 
to enlisted men on retired list of Regular 
Marine Corps is an invalid discharge 
issued without authority of law and un- 
like valid undesirable discharge does not 
terminate member’s status; therefore, re- 
tired pay is payable to member after 
issuance of such discharge 

Personal convenience—dependency or 
hardship separations of enlisted mem- 
bers of uniformed services who are 
unable to complete terms of enlistment 
do not have to be regarded as voluntary 
under reenlistment recoupment provi- 
sions in secs. 207(a) and 208(f), Career 
Compensation Act of 1949, 37 U.S.C. 
238, 239, or implementing regulations in 
view of legislative intent that recoup- 
ment would not be required where 
discharge is occasioned by circumstances 
beyond control of member and subject to 
such regulations as may be approved by 
Secretary of Defense 

Retired pay effect—an undesirable dis- 
charge issued to retired enlisted member 
of the Regular Marine Corps under au 
thority in sec. 6, Naval Reserve Act of 1938, 
which was subsequently determined to 
be inapplicable to enlisted men on retired 
list of Regular Marine Corps is invalid 
discharge issued without authority of 
law and unlike valid undesirable dis- 
charge does not terminate member's 
status; therefore, retired pay is payable 
to member after issuance of such dis- 


Voluntary v. involuntary—dependency or 
hardship separations of enlisted mem- 
bers of uniformed services who are 
unable to complete terms of enlistment 
do not have to be regarded as voluntary 
under reenlistment recoupment pro- 
visions in secs. 207(a) and 208(f), Career 
Compensation Act of 1949, 37 U.S.C. 
238, 239, or implementing regulations in 
view of legislative intent that recoup- 
ment would not be required where 
discharge is occasioned by circumstances 


129 


Continued. 
beyond control of member and subject 
to such regulations as may be approved 
by Secretary of Defense 


DISTRICT OF COLUMBIA 
Accounting system approval—since authority 


vested in Comptroller General to prescribe 
forms, systems and procedures under sec. 
309, Budget and Accounting Act, 1921, 31 
U.S.C. 49, is specifically made applicable 
to municipal government of Dist of Col., 
31 U.S.C. 2, and that authority is required 
to be exercised consistent with provisions 
of sec. 112 of the Accounting and Auditing 
Act of 1950, the omission of Dist. of Col. 
from specific terms of the 1950 act is im- 
material insofar as application of principles, 
standards and related accounting and 
auditing requirements are concerned; 
therefore, establishment of accounting 
system for Dist. of Col. is required to con- 
form to standards prescribed by Comp- 
troller General and to be submitted for 
approval pursuant to sec. 112(b) of 1950 act, 
31 U.S.C. 66(b)......... Sieciaisiensliadialasniniiaibe 


Stadium 


Bonds 
Proceeds disposition 

Although Dist. of Col. Armory Board 
is obliged to repay principal, plus 
interest, on bonds sold pursuant to 
Dist. of Col. Stadium Act of 1957, 
the operating fund for stadium is 
intended to include both receipts 
from issuance of bonds as well as rev- 
enue from stadium operations and, 
consequently, moneys derived from 
sales of bonds are considered “‘re- 
ceipts” within scope of term as used 
in sec. 6(a) of act and are for deposit 
into operating fund established by 
act and held in U.S. Treasury 

Notwithstanding that Dist. of Col. 
Stadium Act of 1957 is silent as to 
manner in which proceeds from sale 
of bonds issued by Armory Board 
are to be expended, in view of intent 
that stadium is for people of Dist. of 
Col. and secs. 9 and 10 of the act 
provide that Dist. Commissioners 
are to certify yearly financial state- 
ments of Armory Board and that 
Dist. of Col. is to advance, on a reim- 
bursable basis, necessary funds to 
mect amounts payable on account of 
bonds, the proceeds from sale of 
bonds should be expended in same 
manner as other public funds of Dist. 


Proceeds from sale of negotiable bonds 
which are guaranteed as to both 
principal and interest by U.S. should 
be regarded as public moneys re- 
quired to be deposited in Treasury 
of U.S. pursuant to 31 U.S.O. 482 and 
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DISTRICT OF COLUMBIA—Con. 
Stadium—Continued. 












Bonds—Continued. 

Proceeds disposition—Continued. 
31 U.S.C. 521, in the absence of 
specific statutory authority which 
would permit deposit of such funds 
in commercial banks or other private 
ee paupeusensee 


ENLISTMENTS 
Minority 


Debt liability—a person who enlists in 
Army or Air Force while under mini- 
mum statutory enlistment age and 
whose enlistment is terminated by Govt. 
due to minority is legally liable for any 
indebtedness due U.S. at time of release 
from military control................... 
Pay, etc., righis 
Since periods of constructive service 
resulting from minority and _ short- 
term enlistments, as authorized under 
sec. 26, act of Feb. 28, 1925, and sec. 202, 
Naval Reserve Act of 1938, are ficti- 
tious and represent periods during 
which member was not in naval serv- 
ice, such constructive service is not 
considered “active service” as defined 
in sec. 511, Career Compensation Act 
of 1949, to be credited in determining 
percentage multiple factor for use in 
computation of retainer and retired pay 
under method (b), sec. 511 for a mem 
ee eee 
Although the enlistment of a minor who 
is under statutory age of 17, without 
parental consent, is not, in itself, re- 
garded administratively as fraudulent 
enlistment, such enlistment is based 
on a false statement and is viewed as 
constituting a fraudulent enlistment 
within meaning of laws relating to pay- 
ment of gratuity ‘“‘to each person dis- 
charged for fraudulent enlistment;” 
and, therefore, persons whose enlist- 
ments are terminated by Govt. prior 
to 18th birthdays may be given a 
donation, not exceeding $25, upon 
release from military control.......... 
A military status cannot be attained by 
enlisting in Army or Air Force before 
age 17 years, and it is immaterial 
whether enlistee continues in service 
beyond that age so far as counting time 
before attaining such age is concerned, 
so that an individual who enlists in 
Army or Air Force before age 17 years 
and whose enlistment is not termi- 
nated for minority may have service 
before age 17 years counted only to 
extent authorized by law, i.e., for 
basic pay purposes and for retired pay 
purposes so far as retired pay is based 
on basic pay paid prior to retirement, 
but not for computing percentage 
factor based on years of active service 
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Minority—Continued. 
Pay, etc., righte—Continued. 


for use in computing retired pay and 
not for determining eligibility for re- 


Neither an individual who is under 
minimum statutory age at time of 
enlistment, and when enlistment is 
terminated by Govt. because of minor- 
ity, nor an individual who is under 
minimum statutory age at time of en- 
listment and between that age and 18 
at time of termination may be regarded 
as having served in military status 
during periods prior to time enlist- 
ments were terminated so that they 
are entitled only to such benefits as are 
specially provided by law; therefore, 
while such minority service is credit- 
able under act of June 19 1948, for basic 
pay and for retired pay to extent that 
such computation is based on basic 
pay paid prior to retirement which in- 
eludes minority service, no authority 
exists for credit of such service in de- 
termining percentage factor for use in 
computing retired pay, where such 
percentage is based on years of active 
service, or in determining eligibility for 
CII. snninttiauticsinnbittiiinccingn 

The enlistment into the military service 
of an individual prior to reaching age 
17—the minimum statutory age for 
enlistment with parental consent— 
does not give the individual military 
status; however, if individual con- 
tinues to perform military duties after 
age 17, he is regarded as entering a 
voidable military status on his 17th 
birthday, no parental consent being 


The provisions of 10 U.S.C. 3816 and 
8816, which permit discharge with pay 
of a person who enlists before age of 18 
years without consent of parents or 
guardian, apply only to those persons 
under age 18 years who are authorized 
to enlist in any event, that is, those 
persons who have attained age 17 years, 
and then only where parents or guard- 
ian request minor’s release, and in no 
event may the discharge of a minor 
who is under age 17 years be accom- 
plished with pay regardless of whether 
the parents or guardian request such 


When Govt. terminates the enlistment 

of member because of minority prior to 
time the member becomes 18 years of 
age, such an enlistment is void, there- 
fore, under the de factc rule the member 
is entitled to retain pay and allowances 
received before determination of mi- 
nority but no pay and allowances ac- 
crue to member after date of minority 
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EVIDENCE—Continued. 
Absence of records—Continued. 
Secondary evidence sufficiency—Con. 


Page 


determination and until release from 


While the Blanton dectsion, 7 U.8.0. 
M.A. 664, 23 O.M.R. 128, which held 
that a minor below the statutory age 
upon enlistment could not achieve a 
military status and that such enlist- 
ment would be void, has resulted in 
change in administrative practices 
regarding issuance of discharges, no 
new concepts were added by that de- 
cision to existing law with respect to 
pay and allowances, therefore, all im- 
proper payments incident to such 
enlistments will be questioned. 


to inadvertent loss or destruction; 
however, any determination of valid- 
ity of option on basis of secondary 
evidence depends upon particular 
facts of individual case, the nature of 
secondary evidence, and degree of 
certainty of evidence to establish 


In absence of signed copy of survivorship 
annuity option election form which 
cannot be located, secondary evidence 
including punch card data which 
indicates amount of option and time 
of execution, together with informa- 
tion from member which implies that 


EQUIPMENT 
Air-conditioners 
Agency v. General Services Adminstration 


he had previously executed a valid 
election, although the member now 
desires to withdraw from program, 


Appropriation availability 
Funds of Bur. of Old-Age and Survi- 
vors Insurance made available for 
expenditure from Federal Old-Age 
and Survivors Insurance Trust Fund 
are not available to reimburse GSA 
for purchase, installation, and serv- 
icing of air-conditioning equipment 
in federally owned buildings when 
GSA has not budgeted for such ex- 
penditures because GSA has re 
sponsibility for air - conditioning 
buildings under its control and, in 
absence of specific statutory author- 


ity therefor, an agency’s funds are 
not available for such purpose. 
Inasmuch as Bur. of Old-Age and 
Survivors Insurance budgets for 
cost of leased space, including cost of 


maintaining and servicing such 
space, and finances such expendi- 
tures from Federal Old-Age and 
Survivers Insurance Trust Fund 
and GSA does not include in its 
budget funds for leased space occu- 
pied by the Bureau, funds of Bureau 
may be used to reimburse GSA for 
purchase, installation, and servicing 
of air-conditioning and non-federally- 
owned leased space, provided that 
it is administratively determined 
that air-conditioning would be in 
interest of Govt .......... ececeeecune 


afford certainty of fact that timely and 
valid election was made so that right 
of enlisted member’s wife to receive 
survivorship benefits on basis that 
member had not made timely and 
valid election could not be denied 
solely for reason that primary evidence 
cannot be located. 
Sufficiency—credit cards. (See Credit Cards. 
in lieu of receipt) 
EXPERTS AND CONSULTANTS 
Compensation—per diem rate regardless of 
hours worked—psychiatrist employed as 
expert witness incident to general court- 
martial who prior to trial interviews 
family and friends of accused, consults 
with counsel, reviews clinical, pretrial 
and military records to appraise mental 
condition of accused may have such serv- 
ices regarded as incident to and prepara- 
tory for testimony as expert witness and 
within meaning of employment contract 
which provides fees at $100 per diem while 
performing in professional capacity and 
as witness; and psychiatrist is entitled to 
rate of $100 per day for each day service 
is performed in professional capacity 
subject to maximum limitation of $1,500 
fixed in employment contract. 
FAMILY ALLOWANCES 
Record correction effect 
A record correction action which was made 
after repeal of sec. 109, Servicemen’s 


EVIDENCE 
Absence of records 
Secondary evidence sufficiency 


Dependents Allowance Act of 1942, 
which provided that family allowances 
uncollected at time of death of dependent 


Although regulations issued pursuant 
to Uniformed Services Contingency 
Option Act of 1953, 10 U.S.C. 1431-1444 
provide that any signed copy of elec- 
tion form constitutes primary evi- 
dence of election of options, they do 
not bar use of secondary evidence 
when primary evidence cannot be 
located by administrative office due 


should be paid to such persons as Secre- 
tary of particular service directs, to 
show that serviceman had dependent 
parent—who at time of record correction 
was deceased—for class B family allow- 
ances during period she was prevented 
from receiving such allowances by reason 
of residence in enemy-occupied country 
does not entitle serviceman to amount 









Record correction effect—Continued. 
which would have been paid to parent, 
any right to such allowance having 
lapsed in absence of Secretarial deter- 
mination made prior to repeal of 1042 
act or of nunc pro tunc determination 























In case of a member whose naval records 
were corrected to show that wife, who 
resided in enemy-occupied territory 
during World War II, was entitled to 
family allowance, for which no deduo- 
tions had been made from member’s 
pay, family allowance benefits to which 
wife is entitled pursuant to correction 
of records should be reduced by mem- 
ber’s required contributions for such 
benefits thus entitling wife to payment 
on basis of Govt’s: contribution, in 
accordance with sec. 13, Dependents 
Assistance Act of 1950, 50 U.S.C. App. 



























































FARM CREDIT ADMINISTRATION 


Employeee—bank employee  status—al- 
though under Title II, Farm Credit Act of 
1959, 12 U.S.C. 6404, effective Jan. 1, 1960, 
employees of Farm Credit Banks, Federal 
land banks, and banks for cooperatives 
may not be regarded as Govt. employees, 
the clarification of status lends weight to 
view that prior to such date they may 
have been regarded as Govt. employees 
for certain purposes; therefore, application 
of highest previous salary rate rule in 
establishing salary of employee of Farm 
Credit Administration upon promotion 
made in Oct. 1959, based on former position 
with Federal land bank, will not be 













































































FEDERAL PROCUREMENT REGU- 

LATIONS 
Compliance 
Exemptions 

Late bid submitted in response to invi- 

tation which requires bids to be physi- 

cally received prior to time for bid 

opening may not be considered for 

award, notwithstanding that, ordinari- 

ly, Govt. agencies subject to Federal 

Property and Administrative Services 

Act of 1949 are required to comply 

with Federal Procurement Regula- 


tions which contain provision for the 
consideration of late bids when late 
ness is due solely to delay in mails..... 
One of the primary purposes of Federal 
Property and Administrative Services 
Act of 1949 being establishment of 
uniform systems and procedures, 
executive agencies subject to act, 
except those agencies whose programs 
are specifically exempt to extent that 
compliance would impair or affect 
programs, may not unilaterally de 
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LATIONS—Continued. 
Compliance—Continued. 
Exemptions—Continued. 
termine not to follow procedures 
prescribed in Federal Procurement 


Provisions in sec. 602(d)(12) of Federal 
Property and Administrative Services 
Act of 1949, which exempts TVA from 
application of the act when compliance 
would impair or affect any authority 
of TVA with respect to any property 
acquired in connection with its pro- 
grams of processing, manufacture, 
production, or force account construc- 
tion, does not permit TVA to de- 
termine unilaterally not to follow 
particular regulation prescribed for 
executive agencies because of difference 
of opinion as to merits of regulation 
but act requires that TVA cooperate 
and utilize uniform regulations except 
where they are not consistent with or 
adaptable to their operations because 
of some feature peculiar to their funo- 
tions and different from those of other 


Uniformity—although lack of uniformity 
among procurement agencies with respect 
to bidders’ qualification determinations is 
undesirable, the statutes which require 


advertising and award based upon most 


advantageous bid submitted by responsi- 
ble bidder were enacted for benefit and 
protection of Govt. and do not confer any 
enforceable rights upon bidders; therefore, 
the determination of bidder’s responsi- 
bility by one agency may not be inxoked in 
refutation of prior determination by dif- 


ferent agency that same bidder is lacking in 

I iciincctiniitessintinnmin 
FEES 

Brokerage—automobiles. (See Transporta- 


tion, automobiles, military personnel, 
customs brokers’ fees, etc.) 


Parking—privately owned vehicles—an 
amendment of the Joint Travel Regs. to 
provide for reimbursement of parking fees 
in addition to mileage for members of 
uniformed services who use privately 
owned automobiles, in lieu of public trans- 
portation, for official travel from home or 
duty station to common carrier terminal 
would be proper and in consonance with 
sec, 2(m), act of Sept. 1, 1954, 40 U.S.0, 
491(m), which was designed to allow travel 
expenses to members of uniformed services 
on same basis as for civilian employees, 
provided that mileage is limited to one 
round trip and that parking fees plus 
mileage do not exceed taxi fare. B-126078, 
May 17, 1956, modified.................... 

Services to public—actual cost v. uniform 
rate—establishment of uniform flat rate for 


inspection of private aircraft by Bur. of 
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Customs during overtime periods and on 
Sundays or holidays at ports of entry from 
Canada, Mexico, Cuba, and other nearby 
countries in lieu of present system of 
charging actual compensation earned by 
employees rendering service, which is 
administratively burdensome, would sub- 
stitute system of charges that would 
require overpayments from some operators 
to offset underpayments by others, is not 
permissible under 19 U.S.C. 267 and 1451 
which require that each person requesting 
inspectional services be charged amount 
sufficient to reimburse Govt. for cost of 
overtime or extra compensation and ex- 
penses incurred for inspection 


FINES 


Imposition by courts. (See Courts, fines, 
disposition) 


FOREIGN AID PROGRAM 


Counterpart funds. (See Funds, counter- 
part) 


FOREIGN DIFFERENTIALS AND 


OVERSEAS ALLOWANCES 


Basic compensation determination—designa- 
tion of overseas differentia] paid to em- 
ployees outside continental U.S. as “‘addi- 
tional compensation” by sec. 207, Inde- 
pendent Offices Appropriation Act, 1949, 
approved Sept. 16, 1948, as amended, 5 
U.8.0, 118h, precludes inclusion of over- 
seas differential in computation of basic 
compensation which is saved to employees 
under highest previous salary rate provi- 
sions in sec. 802, Classification Act of 1949, 
5 U.S.C. 1132 note, and makes unnecessary 
the inclusion in definition of ‘‘highest pre- 


vious salary” in sec, 25.102(j), Federal 
Employees Pay Regulations, of any refer- 
ence to overseas differential which prior to 


Sept. 16, 1948, had been administratively 
considered to be part of basic compensa- 


Tax benefite—the effect of tax additive which 
is allowed to U.S. citizen employees serv- 
ing in Canal Zone is to restore to such em- 
ployees rate of compensation equivalent 
to that paid for same or similar Govt. work 
in continental U.S.; therefore, highest pre- 
vious salary rate rule being based on U.S. 
rates, the tax factor may be added to basic 
Canal Zone rate (exclusive of tropical dif- 
ferential) and aggregate rate thus obtained 


used as highest previous rate in establish- 

ment of rate of compensation upon transfer 

eS ee ee 

Training periods 

Although allowances payable to employees 
in foreign areas may not in strict sense be 
considered “salary” or ‘“‘pay’”’ as those 
words are used in sec. 10 of Govt. Em- 
Ployees Training Act, 5 U.S.C. 2309, 
which suthorizes head of each depart- 


ment to pay “all or any part of the salary, 


OVERSEAS ALLOWANCES— 
Continued. 


Training periods—Continued. 


pay, or compensation” to employees in 
training programs, they may be consid- 
ered as within broader term “‘compensa- 
tion” and, therefore, when employees 
are receiving training at foreign post, 
head of department may authorize pay- 
ment of all or any part of allowances 
applicable to employees permanently sta- 
tioned overseas or may authorize per 
diem as for temporary duty; however, 
although both benefits may not be paid, 
foreign area allowances may be paid in 
addition to transportation of dependents 


Under sec. 10 of Govt. Employees Training 
Act, 5 U.S.C. 2309, employee who is au- 
thorized to receive training at overseas 
location where post differential allowance 
is payable may, in discretion of head of 
department, be paid all or part of post 
differential which is additional compen- 
sation payable under sec, 207 of Inde- 
pendent Offices Appropriations Act, 
1949, 5 U.S.C. 118(h), and also receive 
per diem allowance during period of de- 
tail, provided such employee would be 
eligible for post differential if detail or 
assignment were in connection with of- 


ficial duties of position, as distinguished 
from training 


Transfer—the rule which permits previous 


rates of compensation to be used in fixing 
initial salary rates upon transfer, reinstate- 
ment, promotion, demotion, etc., has been 
applied in terms of rates prevailing in U.S. 


so that tropical differential paid to em- 
ployees who served in Canal Zone, even 


though regarded as basic compensation, 
results in increase of Canal Zone rates over 
U.S. rates and, therefore, is not for consid- 
eration in fixing compensation of former 
Canal Zone employees upon transfer to 
poditiene 0h U Bincincisdoscnstiesisdence 


FUNDS 
Counterpart—uses other than specified—the 


use of foreign currencies received in repay- 
ment of loans made under sec. 104(g), Agri- 
cultural Trade Development and Assist- 
ance Act of 1954, 7 U.S.C. 1704(g), for con- 
struction or acquisition of family housing 
abroad, or for any purposes other than 
specific purposes in secs. 104 (a) and (h) of 
the act and except subject to sec. 1415, 
Supplemental Appropriation Act, 1953, 31 
U.S.C. 724, is too doubtful to warrant or to 
justify such use in absence of specific au- 


thority or of clear indication of congres- 


sional intent, and the matter should be 
presented to Congress. 


Federal grants, etc., to other than States— 


restrictions—transportation expenses and 
weekly stipend paid by non-Govt. school 
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FUNDS—Continued. Page | GENERAL ACCOUNTING OFFICE— Page 
from Federal scientific research grant funds Continued. 


to Indian school teacher, who is attending Decisions—Continued, 


science course during period of annual and 
education leave, are not expenses directly 
incurred by Govt. within meaning of sec. 
1, act of Aug. 24, 1912, as amended, 25 
U.S.C. 275, which prohibits incurrence of 
additional salary or expenses on account of 
education leave for Indian school teachers, 
such prohibition having application only 
to direct expenditures from appropriations 
of Bur. of Indian Affairs and not to ex- 
penses incurred by non-Govt. activity but 
ultimately borne by Govt. through opera- 
tion of grant system. 
Revolving—interest—payment of interest on 
net expenditures from SBA revolving 
fund, as required under sec, 4(¢c), Small 
Business Act, 15 U.S.C. 633(c), is regarded 
as operating expense item stemming di- 
rectly from performance of purposes for 
which fund was established and is not to 
be regarded as disbursement from fund 
outside purposes of Small Business Act and 
Small Business Investment Act, 1958, so 
as to be excluded in determining net 
amount of cash disbursements from fund... 
Trust—Federal Old-Age and Survivors In- 


surance. (See Social Security, Old-Age 
and Survivors Insurance Trust Fund) 


GENERAL ACCOUNTING OFFICE 


Decisions 
Effective date 
Postponement 
Per diem payments which were made 
to members of uniformed services 
who were ordered to active duty 
from home and assigned to station 
for temporary duty under orders 
which contemplated further assign- 
ment on basis of decisions in effect 
prior to June 19, 1950—date of 38 
Comp. Gen. 849 in which holding 
in Califano v. U.S., C. Cls. No. 
86-58, was accepted as precedent for 
considering that such members 
were not in travel status—will not be 
questioned if made administratively 
before Oct. 1, 1959 but this extension 
of time from July 1, 1959, to Oct. 1, 
1959, in application of decision may 
not be construed as authorizing per 
diem after Sept. 30, 1959, for tem- 
porary duty performed prior to that 
date. 38 Comp. Gen. 849, modified. 
Army officers who were in temporary 
duty status pending further orders 
status from home on or after June 
19, 1959—date of Comptroller Gen- 
eral’s decision 38 Comp. Gen. 849, 
in which holding in Califano v. U.S. 
(C. Cis. No. 86-58) was accepted as 
precedent—and who received 
amendatory orders to designate first 
permanent station so as to place 


Effective date—Continued. 
Postponement—Continued. 
member in travel status away from 
designated post of duty may be paid 
per diem for such temporary duty 
from date of receipt by member of 


amendatory orders. 38 Comp. Gen. 
849, modified 


Statutory construction, original—a deci- 
sion of the Comptroller General which 
involves original construction of 
statute must be regarded as effective 
from effective date of statute which is 
being interpreted; therefore, the deci- 
sion 35 Comp. Gen. 663, which was 
rendered on May 22, 1956, and which 
construed reenlistment bonus provi- 
sions of sec. 208(a), Career Compensa- 
tion Act of 1949, as added by sec. 2 of 
act of July 16, 1954, 37 U.S.C. 239, is 
effective from July 16, 1954, and the 
conclusion that members who were 
paid reenlistment bonuses on date of 
extension agreement rather than 
normal date of expiration of the then 
current enlistment are indebted for 
such reenlistment bonus, must be 
applied to any applicable case whether 
arising before or after May 22, 1956, 
date of decision. 

Finality 

Decisions of Comptroller General on 
availability of Federal funds for ex- 
penditure or on propriety of expendi- 
tures already made often require de- 
terminations of what conditions, if 
any, both precedent and subsequent, 
attach to expenditures of Federal 
funds, and such determinations are 
binding on executive branch of Govt. 

The restriction in sec. 204(g), National 
Industrial Recovery Act, against im- 
position of tolls is condition subse 
quent to expenditure of Federal funds, 
and determination of whether restric 
tion attaches to particular expenditure 
of Federal-aid highway funds is within 
jurisdiction of Comptroller General 
and such decision is binding on execu- 
tive branch of Govt 

Matters not requiring submission—bid 
deficiencies—bid accompanied by bid 
security which is not type or in amount 
required by invitation, and record indi- 
cates that surety has set maximum bond 
liability less than minimum required, 
the contracting agency at contracting 
officer level or at a higher echelon may 
reject bid as nonresponsive without re- 
ferring matter to Comptroller General; 
however, if doubt exists as to proper 
action, the matter should be submitted 
for decision........ 
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Continued. 


Jurisdiction 


Claims—settlement § authority—general 
average claims arising incident to ship- 
ments under Govt. or commercial! bil’ 
of lading may be settled administrative'y 
without referral to GAO; however, ifany 
such claims involve doubtful questions 
of law or fact they should be sent to 
GAO. B-55025, Mar. 18, 1946, modified. 

Conditions subsequent, etc., to expendi- 
tures—decisions of Comptroller General 
on availability of Federal funds for ex- 
penditure or on propriety of expendi- 
tures already made often require deter- 
minations of what conditions, if any, 
both precedent and subsequent, attach 
to expenditures of Federal funds, and 
such determinations are binding on 
executive branch of Govt. 


Settlements 


Erroneous—ad ministrative 0. General Ac- 
counting Office correction—under settle- 
ments by GAO which increase retro- 
actively the retired pay of members of 
uniformed services and also include 
adjustment of deductions for costs of 
annuities for members’ dependents, 
which adjustments are subsequently 
determined to be incorrect, the GAO 
will, in case of an overpayment, under- 
take to obtain a refund from member 
and in the case of underpayment will 
issue supplemental settlement, and 
administrative action to correct annuity 
deductions in such cases may only be 
made from the day following period of 
GAO settlement. 


Although settlement by GAO may not 
be revised by a disbursing officer, 
such settlement does not preclude a 
disbursing officer from considering 
matters extraneous to the settlement, 
even though such consideration in- 
volves part or all of the period covered 
by settlement 

GAO settlement which increased retired 
pay of member of uniformed services 
but did not establish the separate 
matter of the resulting change in 
retired pay deductions for costs of 
annuity for member’s dependents, 
because information concerning mem- 
ber’s survivorship annuity election 
was not furnished, does not preclude 
administrative adjustment of mem- 
ber’s account retroactively to begin- 
ning of period in which member’s 
retired pay was increased 

Under settlements by GAO which 
increase retroactively the retired pay 
of members of uniformed services 
and also include adjustment of deduc- 
tions for costs of annuities for mem- 
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GENERAL ACCOUNTING OFFICE— Page 
Continued. 
Settlements—Continued. 
Revision by othera—Oontinued. 
bers’ dependents, which adjustments 
are subsequently determined to be 
incorrect, the GAO will, in case of an 
overpayment, undertake to obtain a 
refund from member and in the case 
of underpayment will issue supple 


mental settlement, and administrative 


action to correct annuity deductions 
in such cases may only be made from 
the day following period of GAO 
settlement 


GENERAL AVERAGE 
Claim settlement jurisdiction—general aver- 
age claims arising incident to shipments 
under Govt. or commercial bills of lading 
may be settled administratively without 
referral to GAO; however, if any such 
claims involve doubtful questions of law 
or fact they should be sent to GAO. 
B-55025, Mar. 18, 1946, modified 
GENERAL SERVICES ADMINIS- 
TRATION 


Appropriations. (See Appropriations, Gen- 
eral Services Administration) 
Building, etc., services 
Reimbursement 
Funds of Bur. of Old-Age and Survivors 
Insurance made available for expendi- 
ture from Federal Old-Age and Sur- 
vivors Insurance Trust Fund are not 
available to reimburse GSA for pur- 
chase, installation, and servicing of 
air-conditioning equipment in fed- 
erally owned buildings when GSA 
has not budgeted for such expendi- 
tures because GSA has responsibility 
for air-conditioning buildings under 
its control and in absence of specific 
statutory authority therefor, an 
agency’s funds are not available for 
such purpose 
Inasmuch as Bur. of Old-Age and Sur- 
vivors Insurance budgets for cost of 
leased space, including cost of main- 
taining and servicing such space, and 
finances such expenditures from Fed- 
eral Old-Age and Survivors Insurance 
Trust Fund and GSA does not include 
in its budget funds for leased space 
occupied by the Bureau, funds of 
Bureau may be used to reimburse 
GSA for purchase, installation, and 
servicing of air-conditioning in non- 
federally-owned leased space, provided 
that it is administratively determined 
that air-conditioning would be in 
interest of Govt. 


GRATUITIES 


Mustering-out pay—enlistment interrupted 
with other service—discharge at end of 
four-year enlistment of Navy member who 
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served portion of enlistment term as cadet 
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Reenlistment bonus—Continued. 


at Naval Academy before he resigned and 
reverted to enlisted status is discharge be- 
cause of expiration of term of service, with- 
out any relation to appointment or dis- 
charge from Academy, and, therefore, 
mustering-out payment under 38 U.8.0. 
2101 is proper............. ——ae aoc 


Reenlistment bonus 

Enlistments not following duty in same 
service—enlisted member of Regular 
Army who, after involuntary transfer to 
Air Force under National Security Act 
ot 1947, was discharged to accept com- 
mission in Army of U.S. and, when 
relieved from active duty as officer, 
immediately reenlisted in Reguia; Army 
may be regarded as having been enlisted 
member in Regular Army immediately 
prior to appointment as officer in Army 
of U.S., notwithstanding Air Force serv 
fee, for qualification for reenlistment 
bonus under sec. 208(d), Career Com 
pensation Act of 1949. 37 U.S.C 239(d) 
payable for first reenlistment 

Extension of enlistment—although two 
one-year enlistment extensions by Navy 
members could not be combined to be 
considered voluntary extension of enlist- 
ment for two or more years for purposes 
of reenlistment bonus authorized under 
sec 208(e)(2), Career Compensation Act 
of 1949. in view of precise definition o! 
“reenlistment, ’ substantive change from 
act of Aug. 22, 1912, when 10 U.8.0 
6539(b) was enacted into law to permit 
all extensions of enlistment to be con- 
sidered one continuous extension, re 
quires conclusion that two one-year ex- 
tensions of member’s enlistment consti- 
tute reenlistment for reenlistment bonus 
under sec 208. Career Compensation 
Act of 1949. 

Officers’ reenlist mente—reenlistment 
bonus payments under sec. 207, Career 
Compensation Act 1£1949,37U 8.0 238. 
to former officers who enlisted on or prior 
to July 16, 1954—date of act amending 
reenlistment bonus provisions of 1949 
act—even though officer service was not 
preceded by enlisted service, will not be 
questioned in view of broad language in 
subsecs. 207 (a) and (b) which does not 
specifically restrict or limit bonus pay- 
ments of former enlisted members who 
enlist, and does not specify that qualify- 
ing service must have been rendered in 
enlisted status or have been preceded by 
enlisted service; however, bonus pay 
ments to former officers who enlist after 
July 16, 1954, may not be made unless 
member previously served as enlisted 
man in service in which he enlists, but 
such enlisted service does not have to 
immediately precede officer service..... 


Officer v. enlisted status—member of unt- 
formed services who, following release 
from active service as commissioned 
officer in Officers’ Reserve Corps, en- 
listed in Regular Army prior to July 16, 
1954—date of reenlistment bonus act 
which added sec. 208 to Career Compen- 
sation Act of 1949—1s regarded as being 
entitled to reenlistment bonus for 1950 
enlistment under sec 207 of act, there 
being nc requirememi in subsec. 207 (a) 
or (b) that officer service must have been 
preceded by enlisted service, and such 
limitation in subsec. 207(d) is not to be 
construed to disqualify members other- 
wise entitled to reenlistment bonus 
under subsecs 2u7 (a) and (b); therefore, 
member’s reenlistment in 1957 following 
1950 enlistment and another in 1951 
must be regarded as third reenlistment 
for payment of bonus under sec. 208 of 


Payment on extension date pv. date of 
enlistment expiration—a decision of the 
Comptroller General which involves 
origina! construction of statute. must be 
regarded as effective from effective date 
of statute which is being interpreted; 
therefore, the decision 35 Comp. Gen. 
663, which was rendered on May 22, 
1956, and which construed reenlistment 
bonus provisions of sec. 208(a), Career 
Compensation Act of 1949, as added by 
sec. 2 of act of July 16, 1954, 37 U.S.C. 239, 
is effective from July 16, 1954, and the 
conclusion that members who were paid 
reenlistment bonuses on date of exten- 
sion agreement, rather than normal date 
of expiration of the then current enlist- 
ment are indebted for such reenlistment 
bonus, must be applied to any applicable 
case whether arising before or after May 
22. 1956, date of decision 

Recoupment for failure to complete enlist- 
ment—dependency or hardship separa- 
tions of enlisted members of uniformed 
services who are unable to complete 
terms of enlistment do not have to be 
regarded as voluntary under reenlist- 
ment recoupment provisions in secs. 
207(a) and 208(f), Career COmpensation 
Act of 1949, 37 U.S.C 238. 239, or imple 
menting regulations in view of legislative 
intent that recoupment would not be 
required where discharge is occasioned 
by circumstances beyond contro] of 
member and subject to such regulations 
as may be approved by Secretary of 


Siz months’ death 


Children—conflicting guardians—where 
different guardians appointed by courts 
of different jurisdictions each claims six 
months’ death gratuity due minor child 
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Six months’ death—Continued. 

of deceased enlisted man, the guardian 
in actual contro! of person and property 
of minor child, who was appointed by 
court whose jurisdiction to appoint 
guardian has been tested between two 
contending guardians, may be recognized 
to receive six months’ death gratuity, 
notwithstanding lack of final determina. 
tion between contending guardians as to 
eight to receive six months’ death gra 
tuity since such final determination 
under these circumstances is not neces 
sary to protect interests of U.S. or ol 
minor child 

Flight pay inclusion—the provision in 
10 U.S.C. 1478(a)(7) that reservists who 
perform active duty or inactive duty 
training, without pay, are considered to 
be entitled to basic pay while performing 
such duty for death gratuity payments 
to their survivors is not to be construed 
as limiting amount of death gratuity to 
basic pay but rather as placing reservists 
performing military duty without pay 
in a pay status; therefore, in computation 
of death gratuity payment due a 
beneficiary of reservist who was killed in 
aviation accident while engaged in flight 
training duty under orders which 
authorized special inactive duty training 
without pay, aviation duty pay is for 
Cs xi cictictiecctcicantiiaibineaiaain 


HAWAII 

Statehood—transportation of remains of 
employees—after admission of Alaska and 
Hawaii into Union, employees officially 
stationed in those States were only en- 
titled, under act of July 8, 1940, 5 U.S.C 
103a, which authorizes the transportation 
of remains at Govt. expense under certain 
circumstances, to benefits which are pro- 
vided for employees in U.S. [who die while 
in travel status] rather than to benefits 
provided for employees stationed in 
Territory or possession o! U.S. or in 
foreign country; status of Alaska and 
Hawaii on date of death of employee being 
determinative of benefits payable by 


HEALTH, EDUCATION, AND WEL- 


FARE DEPARTMENT 

Social Security. (See Social Security) 

HOLIDAYS 
July 4, 1959 
Employees who had been excused on 

July 3, 1959, pursuant to E.O. No. 10825 
because July 4th holiday fell on Satur 
day their nonworkday, but who were 
called back for duty on July 4, 1959, are 
not to be charged for leave for July 3 


Employees who had regular tours of duty 
from Monday through Friday but who 
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HOLIDAYS—Continued 


July 4, 1959—Continued. 

were required to work on July 3 and 
July 4, 1959, due to emergency situation, 
are not entitled to compensatory time 
off on alternate day for July 3, 1959, 
under E.O0. No. 10825, which does not 
cover employees who would receive 
holiday or premium pay or compensa- 
tory time in lieu thereof; however, such 
employees would be entitled to premium 
(overtime) pay or compensatory time in 
lieu thereof under Federal Employees 
Pay Act of 1945, as amended. 5 U.S.O. 
912, 912a 

“mployees who have regular tours of duty 
from Saturday through Thursday of 
week in which July 4, 1959, holiday fell 
and who worked on July 2, 3, and 4, 1959, 
would not come within scope of E.O. 
No. 10825, for entitlement to be excused 
on some other workday during fiscal 
year 1960, but would be entitled only to 
compensation or compensatory time as 
provided under Federal Employees Pay 
Act of 1945, 5 U.S.C. 912, 912a.......... 

Employees who worked on July 3, 1959, 
and who, pursuant to E.O. No. 10825, 
were granted compensatory day off prior 
to Sept. 22, 1959, date of enactment of 
P.L. 86-362 which superseded E.O. No. 
10825 and prescribed holiday compensa- 
tion for work on days designated as 
holidays in lieu of Saturday holidays, 
are entitled to holiday compensation 
for such work with charge to annua! 
leave for compensatory day, provided 
current annual leave is available to be 
charged, and provided further that no 
loss in compensation or other benefit 
results; however, under such circum. 
stances, granting of compensatory time 
prior to Sept. 22, 1959 need not be 


Employees who had no current annua! 
leave to substitute for compensatory 
day granted for work on July 3, 1959, 
prior to Sept. 22, 1959—the date ol 
enactment of P.L. 86-362 which super- 
seded E.O. No. 10825, so that substitu- 
tion might result in loss of compensation 
or other benefit by retroactive payment 
of premium compensation are not 
required to have action granting com- 
pensatory time disturbed and such 
employees are not entitled to additional 
day’s pay for July 3, 1959. .............- 


HOUSING 


Capehart housing projects 
Price adjustment 
Although price adjustment figure agreed 
to by private parties to contract may 
be regarded as binding amendment, 
notwithstanding failure to follow 
prescribed procedure, s price adjust- 
ment figure agreed to by Govt. con- 
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Page 


tracting officer and builder, notwith- 
standing that figure was not computed 
in accordance with prescribed formula, 
may not be regarded as binding on 
Govt. since contracting officer is 
without authority to agree to contract 
amendment under which Govt. would 
be required to pay greater amount 
without some compensating benefit 
flowing to Govt. 

Although, under Capehart housing con- 
struction contract which requires 
Federal Housing Commissioner to 
determine amount for price adjust- 
ment purposes based on difference 
between replacement cost computed 
according to bidder’s wage schedule 
and wage schedule actually used, the 
computation of such amount by Com- 
missioner would be binding on parties 
except for bad faith or gross mistake, 
the concurrence of Commissioner in 
amount negotiated between builder 
and Corps of Engineers, notwith- 
standing it did not conform to compu- 
tations made in accordance with pre- 
scribed formula is without legal effect 
and, even though time for price re- 
vision has expired, the proper amount 
is that determined pursuant to terms 
of contract 

Under Capehart housing construction 
contract which entitles builder to only 
contract price and requires mortgagor 
builder to turn over to Govt. upon 
completion the capital stock held in 
escrow, the difference between mort- 
gage amount and correct contract 
price determined pursuant to formula 
prescribed in contract represents asset 
of mortgagor builder to which Govt. 
is entitled upon assumption of control 
a vnctecdcinnktcccctsiace 

Adoption of negotiated price increase 
under Capehart housing construction 
contract by contractor and Corps of 
Engineers contrary to prescribed 
procedures for determination of price 
adjustment by Federal Housing Ad- 
ministration Commissioner is a null- 
ity, and any agreement entered into 
on assumption that adoption was 
valid could not be enforced--........- 

In absence of actual delegation of au- 
thority by Commissioner of Federal 
Housing Administration to Corps of 
Engineers with respect to price adjust- 
ment determinations under Capehart 
housing construction contracts, such 
authority may not be implied even 
though Commissioner is permitted 
under 12 U.S.C. 1702 to utilize services 
of other Federal agencies and officers... 
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Under contract which provides for price 
adjustment to be determined by third 
party, the conclusions of such party 
are binding on contracting parties in 
absence of gross error, fraud, or similar 
circumstances so long as conclusions 
are in accordance with prescribed 
procedures, and third party is not 
required to confer with contracting 
parties who have previously agreed to 
perform at price as determined by 
arbitrator or appraiser 

Under invitation for Capehart housing 
construction bids which provided 
that bids were to be submitted in 
strict accordance with terms of copies 
of letter of acceptability and in 
amounts stated in bid schedule, 
issuance of a letter of acceptability 
which obligated contractor to perform 
at bid price subject to increase or 

“decrease, as determined by Federal 
Housing Administration Commis- 
sioner pursuant to prescribed pro- 
cedures, fixed rights and obligations 
of parties and higher price stated in 
contract documents is to be regarded 
as attempt to change rights and obliga- 
tions without consideration 


Government-furnished quarters 
Charge for occupancy by other Government 


personnel 

A member of uniformed services who is 
entitled to receive quarters allowance 
while occupying defense housing 
facilities on rental basis may sublet 
quarters to another member of uni- 
formed services and whether or not 
sublessee pays any rental charge, the 
members (lessor and sublessee) would 
not lose right to quarters allowance. ... 

Defense housing units which are occu- 
pied by military and civilian personnel 
on rental basis pursuant to authority 
in Lanham Act of Oct. 14, 1940, 42 
U.S.C, 1521, et seqg., may be sublet to 
military personnel on rent 1] basis dur- 
ing periods of temporary absence and 
determination of amount of rent under 
sublease is matter between the parties, 
there being no privity between sub- 
lessee and Govt. as original lessor. 

The occupancy by members of uni- 
formed services on rental basis of quar- 
ters, which are classified as inadequate 
under sec. 407(a), act of Aug. 30, 1957, 
42 U.S.C. 1594j(a), gives rise to land- 
lord and tenant relationship between 
Govt. and lessor so that lessor could 
sublet quarters to another member of 
uniformed services on rental basis 
without loss of quarters allowance.... 
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HOUSING—Continued. 
Government-furnished quartere—Continued. 
Dependent’s occupancy—in absence of any 
law of general application which permits 
farnishing of Govt. quarters to private 
persons without charge, the joint occu- 
pancy of Govt-furnished quarters by 
wife who accompanies employee-hus- 
band during official trip at own personal 
expense requires charge against employee 
for reasonable value of lodging furnished 
to wife, in addition to deduction from 
per diem required by regulations to be 
made for lodgings furnished by Govt. to 
employee 
Military personnel—inadequate quarters— 
subleasing—the occupancy by members of 
uniformed services on rental basis of quar- 
ters which are classified as inadequate, 
under sec. 407(a), act of Aug. 30, 1957, 42 
U.8.C, 1594j(@), gives rise to landlord and 
tenant relationship between Govt. and 
lessor so that lessor could sublet quarters 
to another member of uniformed services 
on rental basis without loss of quarters 
Oi dnticsaiaematees ecnceceqess: oo 


HUSBAND AND WIFE 


Common-law marriage—validity—marriage 
of officer of uniformed services contracted 
in State of Nevada to individual prior to 
date wife’s Calif. interlocutory divorce de- 
cree terminating marriage to another be- 
came final is nullity under laws of Nevada 
so that parties cannot be recognized as hus- 
band and wife during period prior to final 
decree to entitle officer to basic allowance 
for quarters on account of a lawful wife for 
such period; however, after impediment 
which nullified marriage was removed, the 
cohabitation of officer and wife in State of 
Colo., which recognizes common-law mar- 
riages, constitutes common-law marriage 
so that officer is entitled to quarters allow- 
ance for dependent wife from date of final 


Second marriage prior to final divorce de- 
cree—marriage of officer of uniformed serv- 
ices contracted in State of Nevada to indi- 
vidual prior to date wife’s Calif. interlocu- 
tory divorce decree terminating marriage 
to another became final is nullity under 
laws of Nevada so that parties cannot be 
recognized as husband and wife during pe- 
riod prior to fina! decree to entitle officer to 
basic allowance for quarters on account of 
a lawful wife for such period; however, 
after impediment which nullified marriage 
was removed, the cohabitation of officer 
and wife in State of Colo., which recognizes 
common-law marriages, constitutes com- 
mon-law marriage so that officer is entitled 
to quarters allowance for dependent wife 


Page| INDIAN AFFAIRS 


Teachcrs—edacation leave—additional com- 
pensation, etc., restriction—transportation 
expenses and weekly stipend paid by non- 
Govt. school from Federal scientific re- 
search grant funds to Indian school 
teacher, who is attending science course 
during period of annual and education 
leave, are not expenses directly incurred by 
Govt. within meaning of sec. 1, act of Aug. 
24, 1912, as amended, 25 U.S.C. 275, which 
prohibits tncurrence of additional salary or 
expenses on account of education leave for 
Indian school teachers, such prohibition 
having application only to direct expendi- 
tures from appropriations of the Bur. of 
Indian Affairs and not to expenses incurred 
by non-Govt. activity but ultimately 
borne by Govt. through operation of grant 


INSANE AND INCOMPETENTS 


Military personnel—pay, ete., benefits. (See 
Military Personnel, insane and incompe- 
tents) 


INSURANCE 


Health—payroll deductions. (See Compen- 
sation, withholding, group hospitalization, 
insurance, etc.) 

Personal automobile liability — operators of 
Government vehicles — appropriation 
availability—although authority for pro- 
curement of insurance on Govt-owned 
automobiles in foreign countries granted to 
Dept. of State by act of Aug. 1, 1956, 5 
U.S.C. 170h(a), and extended to Foreign 
Agricultural Service under Dept. of Agri- 
culture and Farm Credit Admin. Appro- 
priation Act, 1958, makes appropriations 
for Foreign Agricultural Service available 
for purchase of insurance for vehicles of that 
Service, such specific authority for only one 
agency indicates that other appropriations 
of Dept. of Agriculture would not be avail- 
able for insurance on overseas vehicles of 
Agricultural Research Service even though 
other than monetary considerations in 
foreign countries would make such insur- 
ance coverage advantageous to Govt 


Public liability, ete. 
Contractors 
A system of self-insurance instead of 
commercial insurance to enable star- 
route contractors to comply with 
public liability insurance requirement 
in contracts is matter within adminis- 
trative discretion of Postmaster Gen- 


The inclusion of public lability insur- 
ance requirement in star-route con- 
tracts is matter within discretion of 
Postmaster General, and if it is ad- 
ministratively determined that public 
lability insurance requirement to 
cover risks of contractors is necessary to 


963 
Page 





964 INDEX DIGEST 


INSURANCE—Continued, 
Public liability, ete.—Continued. 


Page | JOINT VEN TURES—Oontinued. 
arose independently of contract so that 


Contractors—Continued. 
performance of star-route contracts no 
legal objection will be made, even 
though the cost of insurance might be 


debt must be regarded as that of individual 
rather than joint venture, and amounts 
due joint venture under contract may not 
be applied to tax debt 


reflected in contract prices 793 | JUSTICE DEPARTMENT 
To make public liability insurance cov- Appropriations. (See Appropriations, Jus- 
erage for star-route contractors a condi- tice Department) 
tion precedent to renewal of contracts LEASES 
and to make price adjustment to con- Government quarters. (See Housing, Gov- 


tractors who comply with insurance 
requirement prior to renewal would be 
proper ir view of act of Aug. 2, 1946, 39 
U.S.C. 434, which was enacted to 
afford star-route contractors the bene- 
fits of contract renewal and compensa- 
tion adjustment; however, it is sug- 
gested that amount of insurance, 
except for minimum amounts, should 
not be administratively prescribed and 
that an express disclaimer of Govt. 
liability provision be included in in- 
surance requirement. 


INTEREST 


Accrual—sale of agricultural commodities. 
(See Agriculture Department, foreign 
trade and assistance programs, interest) 


ernment-furnished quarters, charge for 
occupancy by other Government person- 
nel) 


Rent—production basis—under lease agree- 


ment covering Govt.-owned steel producing 
facilities which provides that rent will be 
based on lessee’s pig iron production, to 
construe term “‘pig iron’? when used with 
word “production” as including pig iron 
scrap and graphite—a waste material— 
would be contrary to intent of lessee and 
generally understood and accepted defini- 
tion used in iron and steel industry which 
defines term pig iron as including only 
usable product of blast furnace; therefore, 
in accord with contract interpretation 
rule that, where meaning or intent of 


Revolvingfund disbursements. (See Funds, 
revolving, interest) 
JOINT TRAVEL REGULATIONS 
Pars 4401 and 4402. (See Mileage, military 


contract is not clearly expressed the con- 
tract must be construed to conform to 
intent and custom and usage, not other- 
wise inconsistent with contract, the items 


personnel, travel by privately owned auto- 
mobile, between residence or duty station 
and terminal) 

Pars 8253-2 and 3. (See Transportation, 
household effects, military personnel, ship- 
ment to other than new station, off United 
States coast stations) 

Par. 10011. (See Trailer Allowance for Mill- 
tary Personnel, amendment or revocation 
of orders) 


JOINT VENTURES 


Qualifications of one—an administrative 
finding of lack of integrity of one party to 
joint venture formed to bid on Govt. pro- 
curement, based on Federal income tax 
evasion conviction incident to perform- 
ance of other Govt. contracts, not only is 
proper for consideration in determination 
of responsibility of joint venture when 
obligations of all venturers are equal but 
such finding of lack of integrity in one 
venturer is sufficient to support determina- 
tion that joint venture is not responsible 
bidder 

Status—a joint venture having characteris- 
tics of limited partnership, the laws of 
partnership are for application; therefore, 
general rule that, in action by partnership 
to recover a debt, defendant cannot set off 
individual debt due him by one member of 
firm is for application to Federal tax debt of 
one of parties to joint venture engaged in 
performance of Govt. contract which debt 


of pig iron scrap and graphite are not for 
inclusion in determination of rent 


Repairs and improvements 


Government's obligation 
Reimbursement by lessor on termina- 
tion amortization 
In absence of provision in post office 
lease which would obligate the 
lessor—the Govt. of Virgin Islands— 
to make improvements and repairs 
to premises which are leased at 
nominal rental on year-to-year basis, 
the cost ofimprovements may be paid 
by P.O. Dept.; however, suggestion 
is made for inclusion in lease of a 
provision for reimbursement by 
lessor of residual value of changes 
at termination of lease, and for 
determination of value of improve- 
ments based on rental rate, lease 
term and whether the changes will 
enhance value of building or be 
advantageous to lessor 
The cost of capital improvements 
which are made to private property 
leased by P.O. Dept. on year-to-year 
basis for planned period of occupancy 
of considerable duration should be 
amortized as postal operation ex- 
pense over entire estimated period 
of lease or period of usefulness of 
improvements, whichever is shorter 
Olt ctcnsean pibkemninneaewsiienene 
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Page | LEAVES OF ABSENCE—Continued. Page 
Annual—Continued. 
charged for leave for July 3, 1959 
Recredit on restoration afier unjustified 


General to enter into leases without 
regard to provisions of any law, except 
those specifically applicable to P.O. 
Dept., 39 U.S.C. 794f, not only exempts 
Department from general statutory 
limitations such as sec. 322, Economy 
Act of 1932, 40 U.S.C. 278(a), which 
limits cost of repairs and improvements 
which may be made to leased property 
to 25% of amount of rent, but also pre- 
cludes application of long-standing rule 
that appropriated funds may not be used 
for permanent improvement of private 
property unless specifically authorized 
by law; therefore, the cost of permanent 
improvements made to premises leased 
for post office quarters from Govt. of 
Virgin Islands for nominal rent may be 
paid from Department’s facilities appro- 
priation 


LEAVES OF ABSENCE 
Annual 


Accrual 

Ninety-day qualifying period—regular 
and intermittent service—a period 
between two regular appointments 
when employee has regular appoint- 
ment terminated and is appointed 
and serves in when-actually-employed 
position without regular tour of duty 
is regarded as break in service within 
90-day qualifying period in sec. 203(i), 
Annual and Sick Leave Act of 1951, 
5 U.S.C, 2062(i), so that upon reap- 
pointment to position subject to leave 
act the employee is required to serve 
new period of 90 days of continuous 
service for annual leave purposes 

Overseas employees—the act of July 28, 
1959, 38 U.S.C. 235, which granted to 
Veterans Admin. employees, who are 
U.S. citizens employed in the Republic 
of the Philippines, certain benefits 
accorded Foreign Service personnel 
must be applied prospectively, in 
absence of express or implied language 
required for retroactive construction, 
so that creditable service for home 
leave begins to accrue for such em- 
Ployees on July 28, 1959, and such 
leave should be recorded and available 
for use without limitation pursuant to 
5 U.S.C. 2062f, but no lump-sum 
payment is authorized for any unused 
home leave 

Holidays—July 4, 1959—employees who 

had been excused on July 3, 1959, 

pursuant to E.O. No. 10825, because 

July 4th holiday fell on Saturday their 

nonworkday, but who were called back 

for d"ty on July 4, 1959, are not to be 


removal 

Employee without classified status or 
veterans’ preference—decisions holding 
that back pay rights of employees 
restored to duty as result of decision in 
Cole v. Young, 351 U.S. 536, following 
removal or suspension from nonsensi- 
tive positions for national security 
reasons are for determination under 
sec. 6(b), act of Aug. 24, 1912, as 
amended by act of June 10, 1948, 
5 U.S.C. 652(b), rather than under 
act of Aug. 26, 1950, 5 U.S.C. 22-1, so 
that back pay and annual and sick 
leave credits for period of removal or 
suspension were denied to employees 
who were not in classified service or 
who did not have veterans’ preference 
will no longer be followed in view of 
ruling of C. Cls. in Leiner v. U.S., 
No. 576-57, that nonveteran was 
entitled to back pay under 1950 act 
without regard to whether he was in 
classified civil service. 36 Comp. Gen. 
225; 37 id. 506, overruled 

Security removals and suspension— 
although back pay formulas for em- 
ployees restored to duty following 
unjustified suspensions or terminations 
are the same under sec. 6(b), act of 
Aug. 24, 1912, as amended by act of 
June 10, 1948, 5 U.S.C. 652(b), and 
under security suspension act of Aug. 
26, 1950, 5 U.8.C. 22-1, annual and sick 
leave, up to statutory ceilings for 
periods of suspension or termination, 
may be credited only under 1950 act; 
hence, for employees restored to duty 
as result of Cole v. Young decision, the 
departments may grant annual and 
sick leave credit 


Right v. privilege—since use of annual 


leave is no longer a privilege but an 
absolute right, subject to authority of 
head of department or establishment 
concerned to fix time at which leave may 
be taken, holding in 3 Comp. Gen. 760, 
that employee who is required to inter- 
rupt annual leave status to return to 
headquarters for official duty is not 
entitled to reimbursement for travel 
expenses for return to headquarters or for 
return to place of leave, should he elect 
to resume leave status, is no longer for 
application 


Compensatory time 
Entitlement—in view of restriction in sec. 


10, Govt. Employees Training Act, 
against payment of overtime, unless 
CSC establishes exception, 5 U.S.C. 
2309, employees who are assigned to 
training courses for more than 40 hours 
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Compensatory time—Continued, Compensatory time—Continued. 
in any week may not be granted com Pay equivalent paymentse—Continued. 
pensatory time for hours in excess of 40, Death of employee— Continued. 


the condition precedent to granting of 
compensatory time in lieu of overtime 
under Federal Employees Pay Act of 
1945, 5 U.S.C. 912, being qualification 
for overtime under sec. 201 of the 1945 
act, 5 U.S.C. 911; nor may employees be 
granted compensation at straight time 
rates for overtime training, in view of 
requirement in 1945 act that work in 


PFS-7 or below who at time of 
death have unused compensatory 
time for work on Saturdays or 
Sundays other than during month 
of December may not have cash 
Payments made to estates for such 
time in absence of authority in 
Postal Field Service Compensation 
Act of 1955 for payment of overtime 


excess of 40 hours must be considered for such work; however, unused 
overtime and payable at overtime rate.. 453 compensatory time for which over 
July 4, 1959 time pay is authorized under sub- 
Employees who worked on July 3, 1959, secs. 603(2)(A) and 603(3) relating 
and who, pursuant to E.0. No. 10825, to Saturdays and Sundays during 
were granted compensatory day off December and to holidays, respec- 
prior to Sept. 22, 1959, date of enact- tively, may be regarded as period 
ment of P.L. 86-362 which superseded of time for which payment may be 

E.O. No. 10825 and prescribed holiday made to deceased employee’s estate. 293 
compensation for work on days desig- Military personnel—discharge effect—en- 
nated as holidays in lieu of Saturday listed member of uniformed services whose 
holidays, are entitled to holiday com- discharge did not terminate active duty 
pensation for such work with charge status because member was hospitalized 
to annual leave for compensatory day, for new disability prior to effective date of 
provided current annual leave is avail- discharge, which required abatement of 
able to be charged, and provided further discharge action, is considered to have 
that no loss in compensation or other been in active duty status and in receipt 
benefit results; however, under such of active duty pay to be entitled to sub- 
circumstances, granting of compensa- sistence allowance because rations in kind 
tory time prior to Sept. 22, 1959, need were not available, to credit for basic al- 
ut ta Ce se ie cen nck. 393 lowance for quarters in event class Q allot- 
Employees who had no current annual ment requirement is waived under 37 
leave to substitute for compensatory U.8.C. 252(j), and to accrued annual 
day granted for work on July 3, 1959, leave until subsequent placement on 

prior to September 22, 1959—the date of temporary disability retirement list....... 766 

enactment of P.L. 86-362 which super- Sick 

seded E.0. No. 10825, so that substitu- Accrual—pay period completion—depart- 
tion might result in loss of compensa- mental or agency policy which permits 
tion or other benefit by retroactive crediting and using of sick leave at 
payment of premium compensation beginning of full biweekly pay period 
are not required to have action grant- in which leave is accrued is not pro 
ing compensatory time disturbed and hibited under Annual and Sick Leave 
such employees are not entitled to Act of 1951, 5 U.S.C. 2061 et seg.; how- 
additional day’s pay for July 3, 1959... 396 ever, in case employees are separated 
Pay equivalent payments prior to completion of full biweekly pay 
Death of employee period, any unearned sick leave is for 
Compensatory time which is not re- refund in accordance with sec. 30.206 
quested or used by postal employees of Uniform Annual and Sick Leave 

in grade PFS-8 or above at time of Dil bihcusansusabceiestaneheaeeensihatn 151 
death may not be regarded as period Recredit of prior leave—physical fitness 
of time for which compensation is determination—placing of employee on 
due to decedent’s estate in absence sick leave, without his consent, during 
of provision in Postal Field Service period when agency action for involun- 
Act of 1955, which authorizes pay- tary disability retirement was being 
ment of overtime pay in lien of com- considered and rejected for failure to 
pensatory time to employees in or establish that employee was not phys- 
above such grade, and act of Aug. 3, ically and mentally capable of perform- 
1950, which authorizes settlement of ing duties, and during a subsequent 
accounts of deceased employees, period when agency disability-separa- 
may not be construed as authorizing tion action under sec. 14 of Veterans’ 
payment for items not otherwise Preference Act of 1944 was being con- 
Ns OG Bion « cckciccccicncccas 293 sidered and rejected on basis that med- 


Postal field service employees in grade 


cal evidence did not suppor separation, 
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to perform duties the right, upon restora- 
tion to duty to have both periods of 
sick leave regarded as erroneous suspen- 
sion and salary received during sick 
leave period regarded as back pay al- 
lowable under act of Aug. 24, 1912, as 
amended, 5 U.8.0. 652, therefore, re 
credit of sick leave is proper............ 


Travel time 


Excess 
Annual! leave charge 

An employee who, under transfer 
travel order which authorized use 
of privately owned automobile, not 
to exceed cost by common carrier 
left old station on Saturday—non 
workday—at 8:30 p.m. and arrived 
at new station which was 601 miles 
distant at 2:10 p.m. four days later 
is entitled to have travel time based 
on reasonable driving time com 
puted from time of departure to 
beginning of fourth day; therefore, 
a charge to annual leave for third 
day based on excess travel time com 
puted on common carrier time was 
improper but charge to annual 
leave for five hours of excess travel 
time on fourth day is required 

An employee who, under transfer 
travel order which authorized use 
of privately owned automobile not 
to exceed cost by common carrier, 
elects to begin travel by automobile 
on nonworkday, even though orders 
permitted but did not direct travel 
to begin at that time, has placed 
himself in travel status upon depar 
ture within purview of Stand. Govt 
Travel Regs., which require that 
employee travel directly and with 
out delay so that travel time, while 
not limited to time by common 
carrier, is for computation from time 
employee began travel on basis oi 
reasonable driving time direct to 
new station 


MARITIME MATTERS 


clusive use of American products and 
to permit administrative discretion in 
those areas where facts justify pur- 
chase of foreign components for do- 
mestically manufactured equipment; 
therefore, purchase of American manu- 
factured vessel gyrocompass system 
which contains a component of foreign 
manufacture would not violate statu- 
tory requirement in view of representa. 
tion that it is impractical to redesign 
equipment or to produce component 
cata icidassacsmniiedene 


Construction-differential 


Pacific coast preference 

Limitation — legislative history of 
amendment to sec. 502(d). Mer- 
chant Marine Act, 1936, 46 U.S.C. 
1152(d), which limits amount of con- 
struction differential subsidy which 
may be approved when vessel is con- 
structed in Pacific coast shipyard to 
50 percent of cost of vessel to Fed. 
Maritime Board, indicates that 6 
percent Pacific coast differential in 
sec. 502(d) should continue to apply 
even though construction differ- 
ential exceeds 50 percent when com- 
puted on basis of Pacific coast bid 
but that then Govt. would absorb, 
as construction differential subsidy, 
only one-half of that portion of bid 
price which was in excess of 50 per- 
cent construction differential by 
limiting subsidy to maximum of 50 
percent of Pacific coast cost 

Negotiation—authority granted to Fed- 
eral Maritime Board under sec 
502(b), Merchant Marine Act, 1936, 
46 U.S.C. 1152(b), to negotiate for 
construction of vessels when con- 


struction differential exceeds 50 per-‘ 


cent of vessel cost, was substitute for 
authority to build vessels in foreign 
shipyards and does not apply to 
Pacific coast preference differential 
provisions in sec. 502(d), 46 U.S.C 
1152(d), until such time as low 


Maritime service—cadets, midshipmen at 
Maritime Academies. (See Pay, service 
credits, cadet, midshipmen, etc., Mer 
chant Marine Academy) 

Subsidies 
American product restriction 


Pacific coast bid for construction of 
Pacific coast vessels, which must be 
within six percent of low Atlantic 
coast bid, exceeds 212 percent of cost 
of building in foreign shipyard 
Private v. Government construction— 


(See, also, Buy American Act) 

The phrase “so far as practicable” in 
requirement for use of American prod- 
ucts in construction of vessels using 
construction-differential subsidy aid 
in sec. 505(a), Merchant Marine Act, 
1936, 46 U.S.O. 1155(a), is, in absence of 
any indication of legislative intent to 
the contrary, to be construed as modi- 
fication of rigid requirement for ex- 


requirements in public financing 
provisions in sec. 502(d), Merchant 
Marine Act, 1936, 46 U.8.0. 1152(d), 
for approval by Federal Maritime 
Board of bids submitted by Pacific 
coast shipyards for construction of 
vessels, is applicable in any case 
where construction differential sub- 
sidy is applied by Pacific coast ap- 
plicant under Title V of Merchant 
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Military personnel—Continued. 
Travel by privately owned automobile— 
Continued. 
Between residence or duty station and 


Page 


tion is to be done by Federal Mari- 
time Board or by domestic shipyard 
under sec. 504 of act, 46 U.S.C. 1154, 
and even though there may be in- 
crease in cost in Pacific coast prefer- 


terminal—Continued. 

portation, for official travel from 
home or duty station to common 
carrier terminal would be proper 
and in consonance with sec. 2(m), 


ence cases to U.S. and to owner-..... 7 
MEDICAL TREATMENT 
Dependents of military personnel—transpor- 
tation, etc., expenses. (See Transporta- 
tion, dependents, military personnel, 
hospital, etc., transfers; Travel Expenses, 
military personnel, escorts, dependents’ 
medical care) 
MILEAGE 
Military personnel 
Travel by privately owned automobile 
Between residence or duty station and 
terminal 
Round-trip mileage allowance for 
members of uniformed services at 
seven cents per mile in lieu of re- 
imbursement for use of taxicabs for 


each one-way trip between residence 


or duty station and common carrier Automobiles—transportation. (See Trans- 
terminal by privately owned auto- portation, automobiles. military person- 
mobile, not to exceed usual taxicab nel) 

fare, including allowable tip, for Cadets, midshipmen, etc. 

one-way trip from home to terminal Aviation cadets 

or terminal to home may be author- Status 


act of Sept. 1, 1954, 40 U.S.C. 491(m), 
which was designed to allow travel 
expenses to members of uniformed 
services on same basis as for civilian 
employees, provided that mileage is 
limited to one round trip and that 
parking fees plus mileage do not 
exceed taxi fare, B-126978, May 17, 
BUR: Wis a Kid dvicccisincinscece 814 


MILITARY PERSONNEL 


Assimilation benefits—aviation cadets re- 
ceiving subsistence allowance. (See Sub 
sistence Allowance, meals furnished by 
Government, reimbursement, members 
with same rights as officers) 

Astronauts—hazardous duty. (See Pay, ad- 
ditional, hazardous duty generally, in- 


capacity period, pay rate) 





ized under provisions of sec. 303(a) 
Career Compensation Act of 1949, 


37 U.S.C. 253(a), which provides 
seven cents per mile for travei away 
from designated post of duty; there- 
fore, pars. 4401-2 and 4402, Joint 
Travel Regs. may be amended ac- 


CN viccincntincntisacdcccecennee 131 tion allowance for such travel is 
Since one-way trips by members of specifically prohibited by par. 
uniformed services between resi- 9003-3, Joint Travel Regs., and fact 
dence or duty station and earrier that aviation cadets serve in special 
terminal incident to beginning or enlisted grade is no different from 
ending of travel away from perma- serving in any other capacity while 
nent duty station are to be distin- training for appointment as com- 
guished from travel on official busi- missioned officer for payment of 
ness within limits of duty station, transportation of dependents of 
which is reimbursable under sec. newly appointed officers............ 76 
2(m), act of Sept. 1, 1954, 40 U.S.C. Provision in Dept. of Defense appro- 
491(m), the reimbursement authority priation acts (sec. 609, 1960 appro- 
for commutation of such one-way priation act, 73 Stat. 379), which 
trip expenses on round-trip mileage requires reimbursement to Govt. of 
basis under sec. 303(a), Career Com- food and operating expenses of 
pensation Act of 1949, is subject to messes at which meals are furnished 
seven cents & mile maximum fixed to civilians or officers who are not 
by sec. 303a, Career Compensation entitled to subsistence at Govt. ex- 
RE i iitttctemiictsiiictnnsen 464 pense or who receive subsistence 


An amendment of the Joint Travel 
Regulations to provide for reim- 
bursement of parking fees in addition 


to mileage for members of uniformed 
services who use privately owned 
automobiles, in lieu of public trans- 


Transportation of dependents of naval 


aviation cadets who are commis- 
sioned as officers and ordered to ac- 
tive duty is considered movement 
from home, or from place which 
ordered to active duty, to first duty 
station so that payment of disloca- 


allowance, applies not only to 
civilian personnel and officers of 
armed services but to any other 


members of armed services whose 
right to subsistence allowance is 
assimilated to that of officers; there- 
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Aviation cadete—Continued. 
Status—Continued. 
fore, aviation cadets who have a 
special enlisted status but, who like 
Officers, receive subsistence allow- 
ance at all times whether or not 
messing facilities are available are 
regarded as officers under mess re 
imbursement provision, and there 
is no justification for charging cadets 
for only food costs while officers are 
charged for both food and operating 
expenses of mess operated by con- 
tractor or agent of Govt 
Benefit as dependent of member—trans- 
portation. (See Transportation, de 
pendents, military personnel, children. 
cadet, midshipman, etc., status) 
Dependents’ transportation. (See Trans 
portation, dependents, military person- 
nel, cadets, midshipmen, etc.) 


Service credits. (See Pay, service credits. 
cadet, midshipman, etc.) 


Confinement by civil authorities 


Travel expenses on release. (See Travel 
Expenses, military personnel, prisoners, 
civilian prison release) 


Debts 
Insane and incompetents 
Liability 
In the determination of liability for 
indebtedness due U.S. by persons 
who are released from military con- 


trol as result of discovery that at 


time of enlistment or induction 
there was an existing Judicial deter- 
mination of insanity, the question 
of benefit to insane person is for con- 
sideration so that if debt arose as 
result of a transaction or payment 


from which the insane person ac- 


tually benefited he is liable for the 
payment; also, if debt arose as result 
of failure of Govt. to deduct amount 
from his pay for class Q allotment, 
the person would be liable for pay- 
ment for additional reason that he is 
obligated to support family 

Persons who, after induction or enlist- 
ment in uniformed services, are 
found by qualified medical doctors 
to have been mentally incompetent 
on date of enlistment or induction 
may not be regarded as insane per- 
sons the same as persons who have 
been judicially determined by court 
to be insane prior to enlistment or 
induction; therefore, such persons 
are regarded as members of uni- 
formed services until date of release 
from military control and entitled to 
pay and allowances, paid and un- 


paid, and to travel and transporta- 
tion allowances authorized for mem- 


Ingane and incompetente—Continued 

Liability—Continued. 
bers who are discharged on account 
of mental condition; also, such 
members are liable for debts due U.8. 
at time of release 

Liquidation by pay deductions. (See Pay, 
withholding) 

Remission—after retirement, ete.—term 
“discharge” in 10 U.S.C. 4837(d) and 
9837(d), which authorize the remission or 
cancellation of enlisted member’s debts 
remaining unpaid at time of discharge, 
refers to actual termination of status on 
active list and not to any formal docu- 
ment received by member upon release 
from active duty so as to bring members 
no longer performing active service with- 
in purview of law; therefore, debts of en- 
listed members which accrued during 
active duty or subsequent to retirement 
may not be remitted or canceled under 


10 U.S.C. 4837(d) and 9837(d) after en- 
listed member has been retired or trans 


To permit payment of active duty pay and 
allowances to members of uniformed 
services after first of month in which re- 
tirement is effective until retirement or- 
ders are actually delivered to member, it 
must be shown that member did not re- 
ceive notice of retirement orders until 


they were delivered; however, in cases 


where advance notice of retirement or- 
ders was given but such orders were not 
delivered, and an attempt was made to 
revoke them—after they became effec- 
tive—and replace them with orders 
which direct retirement at later date, the 


member would have had no notice or 


knowledge of lack of legal authority and 
active service even after notice would be 
under color of authority for application 
of de facto rule to permit repayment of 
pay and allowances collected for such 


Persons enlisted or inducted into uni- 
formed services who, after having re- 
ceived active duty pay and allowances, 
are discovered to have been declared 
mentally incompetent by court prior to 
entrance into military service are en- 
titled to retain pay and allowances re- 
ceived under rule that a person who can 
establish that he received pay and al- 
lowances in de facto status may retain 
pay and allowances received if payments 
are otherwise proper. 

When Govt. terminates the enlistment of 
member because of minority prior to 
time the member becomes 18 years of age, 
such an enlistment is void; therefore, 


under the de facto rule the member is en- 
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De facto—Continued. 
titled to retain pay and allowances re- 
ceived before determination of minority 
but no pay and allowances accrue to 
member after date of minority determi- 
nation and until release from military 


Demolition duty pay. (See Pay, additional, 
demolition duty) 

Dependents 
Survivorship annuities. (See Pay, retired, 

annuity elections for dependents) 

Transportation. (See Transportation, de 
pendents, military personnel) 

Discharges. (See Discharges and Dismiss- 
als, military personnel) 

Dislocation allowance. (See Transportation, 
dependents, military personnel, disloca- 
tion allowance) 

Donations on release—insane and incompe- 
tents. (See Military Personnel, insane and 
incompetents, donations on release) 

Dual benefite—cadets as dependents of 
members—transportation. (See Transpor- 
tation, dependents, military personnel, 
children, cadet, midshipman, etc., status) 

Dual employment—disability compenadtion 
and retired pay. (See Officers and Em- 
ployees, death or injury) 

Enlistment v. induction status—although 
there is no prohibition against induction of 
insane persons into military service simi- 
lar to prohibition against enlistment of in- 
sane persons (10 U.S.C. 3253; id. 5532), in- 
ductees should be treated in same manner 
as enlistees who do not acquire any right 
to pay and allowances when existing judi- 
cial adjudication of mental incompetence 
is not discovered until after enlistment; 
therefore, persons enlisted or inducted 
who, after having performed active duty 
for some time, are discovered to have been 
declared mentally incompetent by court 
prior to entrance into military service are 
not entitled to pay and allowances through 
date determination of mental competency 
is made or until release from military con- 
trol or to any unpaid pay and allowances 
for such periods. 

Family allotments and allowances. (See 
Family Allowances) 

Household effects 
Storage. (See Storage, household effects, 

military personnel) 

Transportation. (See Transportation, 
household effects, military personnel) 

Insane and incompetents 
Active duty pay. (See Pay, active duty, 

insane and incompetents) 

Donations on release—persons who were 
judicially determined to be insane prior 
to enlistment or induction into uni- 
formed services may not be regarded as 
having military status which may be 
terminated on grounds of fraud to be 


Ingane and incompetents—Continued. 
entitled to donation not in excess of $25 
upon release from military control. 

Travel expenses. (See Travel Expenses, 
military personnel, insane and incom- 
petents) 

Low-preasure chamber duty. (See Pay, 
additional, low-pressure chamber duty) 
Lump sum for Navy officer advance retire- 
ment. (See Pay, lump sum on advance 

voluntary retirement) 

Mileage. (See Mileage, military personnel, 
travel by privately owned automobile, 
between residence or duty station and 
terminal) 

Minority enlistments. (See Enlistments, 
minority) 

Mustering-out pay. (See Gratuities, mus- 
tering-out pay) 

Pay. (See Pay) 

Per diem. (See Subsistence, per diem, 
military personnel) 

Quarters allowance. (See Quarters Allow- 
ance) 

Rations—payment. (See Rations Commu- 
tation Payments) 

Record correction 
Effective date 

When record of member of naval service 
transferred to Fleet Reserve or Fleet 
Marine Corps Reserve is corrected to 
reflect additional service credits, 
pursuant to 10 U.8.O. 6332, the 
ten-year limitation period in act of 
Oct. 9, 1940, 31 U.S.C. 71a, commences 
to run from date of correction of mem- 
ber’s records rather than from date of 
transfer of member to Fleet Reserve or 
Fleet Marine Corps Reserve, and, 
upon such correction, member is 
entitled to retainer pay from date of 
transfer in accordance with grade and 
number of years of creditable service, 


Right of member of uniformed services 
to elect survivorship annuity under 
Uniformed Services Contingency Op- 
tion Act of 1953, which arises as result 
of correction of military record, comes 
into existence when correction is made 
and such right may not be exercised in 
advance; therefore, annuity election 
made by retired Naval Reserve officer 
when not eligible to make election does 
not have force and effect when, after 
officer’s death, military records are 
corrected to retroactively place him 
on disability retired list at time of 
release from active duty. 

Family allowances. (See Family Allow- 
ances, record correction effect) 

Quarters and subsistence allo wancee—fact 
that enlisted member of uniformed 
services, whose records have been cor- 
rected under 10 U.8.O. 1552 to place him 
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he was not in service, could not have 
been issued contemporaneous orders 
authorizing monetary allowances in 
lieu of quarters and subsistence in kind 
for period does not afford basis for denial 
of such allowances; therefore, since 
member could not have been furnished 
quarters in kind during period, payment 
of quarters allowance may be made and 
while he may not be considered in 
separate rations status for period when 
rations in kind could not legally have 
been furnished, member is entitled to 
daily subsistence allowance at rate 
prescribed for enlisted members when 
rations are not furnished 


again placed on temporary disability 
retired list may have second tempo- 
rary disability retired list period 
regarded as having resulted from re- 
enlistment rather than as continuation 
of preceding 5-year temporary dis- 
ability period, there being period of 
one day when member was not on 
temporary disability list, the inclusion 
of 5-year period of inactive service in 
computation of amount of disability 
retired pay upon permanent retire- 
ment will not result in increase in 
disability retired pay so as to come 
within prohibition in sec. 202(b), 
Career Compensation Act of 1949, 


Retirement date changes—ocorrection of 
records of Army enlisted member to 
show effective date of placement on re- 
tired list as Jan. 3, 1958, and continua- 


87 U.S.C. 233 (a) and (b) 
Reenlistment bonus. (See Gratuities, re- 
enlistment bonus) 

Reserviste—readjustment payment on invol- 
tion in active duty status until such untary release. (See Pay, readjustment 
date, because of failure to timely process payment to reservists on involuntary 
member’s application for retirement, release) 

does not change or abrogate laws relating Retired 

to retired pay, particularly Uniform Civilian service. (See Compensation, 


Retirement Date Act of April 23, 1930, 
5 U.S.C. 47a, which requires that retire- 
ments take effect on first day of month 
following month in which retirement is 
effective; therefore, member must be 
regarded as being in nonpay status for 
period Jan. 4, 1958, to end of month, and 
retired pay for that period is required to 


Correction of records of retired military 
officer to show actual number of years 
of active and inactive service creditable 
for retired pay purposes in attempt 
to avoid application of ten-year statute 
of limitations on claims cognizable 
by GAO, 31 U.S.O. 7la, so that 
officer may be paid increased retired 
pay for period more than ten years 
prior to submission of claim, is merely 
affirmation of facts as already exist in 
officer’s military record rather than 
correction of factual situation and, 
therefore, such record correction is 
not final and conclusive under 10 
U.S.C. 1552 and officer’s claim for 
increased retired pay for period more 
than ten years prior to submission 
of claim is for disallowance. 

Army enlisted member who, due to 
being carried on temporary disability 
retired list longer than 5-year period 
prescribed in 10 U.S.C. 1210(h), had 
military records corrected to show 
that temporary disability retired list 
status expired at end of five years, 
that he subsequently reenlisted effeo- 
tive next day, and following day was 


double, concurrent military retired and 
civilian service pay) 


Contracting with the Government 


Sales v. purchases—the conflict-of- 
interest prohibition in 10 U.S.C. 
6112(b) against retired officers of 
Regular Navy and Regular Marine 
Corps receiving payment from U.S. 
while engaged in selling supplies to 
Dept. of Navy refers to activities in 
connection with procurement of prop- 
erty by Govt. as distinguished from 
sales by Govt.; therefore, in absence 
of any prohibition against retired 
officers engaging in activities incident 
to sales by Govt., retired Marine 
Corps officer who is active partner in 
enterprises engaged in obtaining con- 
cessionaire privileges from Govt. does 
not come within conflict-of-interest 
prohibition in 10 U.S.C. 6112(b), and 
payment of retired pay is not pro- 


Supplies or war materiale—although 
terms “supplies” and “materials” 
ordinarily may be construed as having 
reference to tangible personal prop- 
erty, to construe the term “naval 
supplies or war materials’ in the 
prohibition in 10 U.S.C. 6112(b) 
against retired officers of Regular 
Navy or Regular Marine Corps re- 
ceiving payment from U.S. while 
engaged in selling, or contracting or 
negotiating to sell, naval supplies or 
war materials to Dept. of Navy, as 
including only personal property, 
would create a disparity and frustrate 
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Retired—Continued. 

Contracting with the Government—Con. 
purposes of prohibition in every case 
involving other kinds of property; 
therefore, sales activities of retired 
Regular Navy officer in connection 
with contracts for constructing airport 
improvements come within prohibi- 
tion in 10 U.8.C. 6112(b) and he is 
precluded from receiving retired pay 


Severance pay. (See Pay, severance) 

Six months’ death. (See Gratuities, six 
months’ death) 

Station allowances. (See Station Allow- 
ances, military personne)) 

Submarine duty. (See Pay, submarine 
duty) 

Subsistence allowance. (See Subsistence 
Allowance) 

Trailer allowance. (See Trailer Allowance 
for Military Personnel) 

Travel expenses. (See Travel Expenses, 
military personnel) 


MINORS 

Guardians—six months’ death gratuity. 
(See Gratuities, six months’ death, 
children) 


MISCELLANEOUS RECEIPTS 


Special account v. miscellaneous receipts— 
contract refunde—the deposit of unearned 
conservation payments, which are re- 
funded to Govt. by farm producers for 
failure to carry out Great Plains conserva- 
tion contracts executed under sec. 16(b), 
Soil Conservation and Domestic Allot- 
ment Act, as amended, 16 U.S.C. 5090p, to 
Treasury as miscellanec's receipts pur- 
suant to sec. 3617, R.S., 31 U.S.C. 484, 
would, to such extent, deplete the amount 
appropriated by Congress for Great Plains 
Conservation program and defeat its pur- 
poses; therefore, such unearned refunds— 
as distinguished from refunds of earned 
payments which benefited the program— 
are for credit to appropriation from which 
made and are available for purposes of the 
program 


NATIONAL ACADEMY OF 
SCIENCES 


Services for Government 
Cost requirement 

Although the consideration in research 
contracts executed by Govt. agencies 
and National Academy of Sciences is 
required by sec. 3, act of Mar. 3, 1863, 
36 U.S.C. 253, to be limited to actual 
expenses incurred for work, a limita- 
tion on maximum amount payable 
under contracts may be included. 
Modified by 39 Comp. Gen. 391 

In view of record which substantiates 
that claim by National Academy of 


SCIENCES—Continued. 
Services for Government—Continued. 
Cost requirement—Continued. 
Sciences for amount in addition to 
consideration fixed in contract for per- 
formance of research work for Dept. of 
Agriculture represents difference be- 
tween total actual costs for work and 
payments made pursuant to terms of 
contract, payment of claim will not be 
considered in contravention of provi- 
sion in sec. 3, act of Mar. 3, 1863, 36 
U.S.C. 253, which precludes reim- 
bursement to National Academy of 
Sciences for any compensation above 
actual costs of services performed for 
U.S. Govt. Modified by 39 Comp. 


Research contracts between Govt. de 
partments and agencies and National 
Academy of Sciences, which provide 
fixed consideration and for initial pay- 
ment upon execution of contract, con- 

» travene provision of sec. 3, act of Mar. 
8, 1863, 36 U.S.C. 253, which requires 
Academy to perform research work for 
U.S. on request, but without com- 
pensation above actual cost of services, 
and advance payment prohibition in 
sec. 3648, R.S., 31 U.S.C. 529. Modi- 
fied by 39 Comp. Gen. 391 


OFFICERS AND EMPLOYEES 


Breaks in  service—what constitutes—a 
period between two regular appointments 
when employee has regular appointment 
terminated and is appointed and serves in 
when-actually-employed position without 
regular tour of duty is regarded as break in 
service within 90-day qualifying period in 
sec. 203({), Annual and Sick Leave Act of 
1951, 5 U.S.C. 2062(i), so that upon reap- 
pointment to position subject to leave act 
the employee is required to serve new 
period of 90 days of continuous service for 
annual leave purposes 

Compensation. (See Compensation) 

Consultants. (See Experts and Consult- 
ants) 

Death or injury 
Disability compensation and military re- 

tired pay—rule in case of George v. Tawes 
v. United States, C. Cls. No. 313-58, that 
money allowance paid for disabling in- 
juries in civilian employment under 
Federal Employees’ Compensation Act 
is “pay incident to such [civilian] em- 
ployment”’ as term is used in sec. 1(b) of 
act of July 1, 1947, 10 U.S.C. 371(b), 
which permits retired members of re- 
serve components of uniformed services 
to receive retired pay based on reserve 
service concurrently with civilian dis- 
ability compensation, will be followed 
in similar cases 
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Death or injury—Continued. 

Transportation of remains. (See Trans- 
portation, remains, deceased civilian em- 
ployees) 

Excepted, etc., positions 
Status 

Employees who hold excepted positions 
and who are furloughed or separated 
in reductions in force are covered by 
back pay provisions of sec. 6(b)(3) of 
act of Aug. 24, 1912, 5 U.S.C. 652(b) (3)- 

Nonpreference employees who hold ex- 
cepted positions are not entitled to job 
protection and back pay rights in mat- 
ters other than reductions in force, so 
that an employing agency is not au- 
thorized to direct retroactive corrective 
restoration action with back pay as 
result of an agency grievance appeal 
by an employee in the excepted service 
when the action appealed from is sus- 
pension, demotion, or removal for 
cause other than reduction in force... 

Preference eligible employees in excepted 
service and those in competitive serv- 
ice are entitled to benefits of sec. 14, 
Veterans’ Preference Act of 1944, 5 
U.S.C. 863, to which regulatory and 
mandatory restriction authority of 
CSC attaches; and, therefore, as in 
reduction-in-force cases, the Commis- 
sion has authority to provide by regu- 
lation for retroactive restoration with 
back pay in connection with agency 
grievance appeals of preference eligible 
employees in demotion cases not in 
volving reductions in force, entitle- 
ment to back pay in cases of dis- 
charges, suspensions, and furloughs 
withuut pay of such preference eligible 
employees under sec. 14 being payable 
under sec. 6(b)(2) of act of Aug. 24, 
1912, as amended, 5 U.S.C. 652(b) (2)-. 

Since employees who hold excepted posi- 
tions are covered by Retention Prefer- 
ence Regulations issued pursuant to 
reduction-in-force provisions of sec 12, 
Veterans’ Preference Act of 1944, 5 
U.S.C. 861, the CSC may provide for 
retroactive restoration and back pay 
of such employees who are demoted in 
connection with reductions in force... 

Leaves of absence. (See Leaves of Absence) 

Overseas—foreign differentials. (See For- 
eign Differentials and Overseas Allowance) 

Per diem. (See Subsistence, per diem) 

Retirement. (See Retirement, civilian) 

Salary checks—delivery to bank. (See Com- 
pensation, assignment, banking facilities 
for deposit, etc.) 

Separation action changes—an administra- 
tive action in separating employee, who 
at time was disabled due to mental condi- 
tion, without first applying for disability 
retirement on his behalf or without advis- 


ing the employee of eligibility for disability 
retirement is in derogation of obligation’of 
employing agency to secure and preserve 
benefits to which employee is entitled and 
constitutes basis for setting aside separa- 
tion action, therefore separation may be 
regarded as invalid and records corrected 
to show retirement for disability; however, 
any retirement benefits based on record 
correction are for determination by CSC-. 


Sick leave. (See Leaves of Absence, sick) 
Status 


Concession contracts—a retired Regular 
Marine Corps officer who is active 
partner in enterprises which hold con- 
cession contracts with Govt. is not, as 
contract concessionaire, regarded as offi- 
cer of U.S. or as holding civilian position 
under Govt. so as to be precluded by 
1894 dual office act, 5 U.S.C. 62, or 1932 
dual compensation law, 5 U.S.C. 59a, 
from receiving retired pay 

Farm credit banks, etc.—although under 
Title II, Farm Credit Act of 1959, 12 
U.S.C. 6401, effective Jan. 1, 1960, em- 
ployees of Farm Credit Banks, Federal 
land banks, and banks for cooperatives 
may not be regarded as Govt. employees, 
the clarification of status lends weight to 
view that prior to such date they may 
have been regarded as Govt. employees 
for certain purposes; therefore, applica- 
tion of highest previous salary rate rule 
in establishing salary of employee of 
Farm Credit Administration upon 
promotion made in Oct. 1959, based on 
former position with Federal land bank, 
will not be questioned. 


Training 


Compensatory time—in view of restriction 
in sec. 10, Govt. Employees Training 
Act, against payment of overtime, unless 
CSC establishes exception, 5 U.S.O. 
2309, employees who are assigned to 
training courses for more than 40 hours 
in any week may not be granted com- 
pensatory time for hours in excess of 40, 
the condition precedent to granting of 
compensatory time in lieu of overtime 
under Federal Employees’ Pay Act of 
1945, 5 U.S.C. 912, being qualification 
for overtime under sec. 201 of the 1945 
act, 5 U.S.C. 911; nor may employees be 
granted compensation at straight time 
rates for overtime training, in view of 
requirement in 1945 act that work in 
excess of 40 hours must be considered 
overtime and payable at overtime rate... 

Expenses 
Materials—magazine subscription (Su- 

pervisory Management, publication of 
American Management Association, 
Inc.) to be used in conjunction with 
National Science Foundation training 
program may be determined by head 
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training material under sec. 10, Gov- 
ernment Employees Training Act, 
5 U.S.C. 2309; however, the magazine 
being periodical within meaning of 
limitation on purchase of newspapers 
and periodicals, the cost of magazine 
subscription must be charged to 
limitation 


Meals and room at headquarters—upon 


determination by head of department 
under sec. 10 of Govt. Employees 
Training Act that payment of stipu- 
lated sum a day, which includes meals 
and room for Govt. employee at head- 
quarters while participating in train- 
ing program, is a necessary training 
expense, no objection to payment will 
be made even though per diem allow- 
ance in lieu of subsistence may not be 
authorized for employee who is not in 
travel status. 


Legal training prohibition 


Special courses—while training of 


qualified attorneys employed in Dept. 
of Defense in specialized legal subjects 
relating to official duties, such as 
courses in Govt. contracts and trial 
techniques, constitutes legal training, 
such training does not constitute 
“training in a legal profession,’ which 
is prohibited by sec. 618, Dept. of 
Defense Appropriation Act, 1959, 72 
Stat. 727, and, in view of specific 
availability of appropriations for train- 


or any part of the salary, pay or 
compensation” to employees in 
training programs, they may be 
considered as within broader term 
“compensation” and, therefore, 
when employees are receiving train- 
ing at foreign post, head of depart- 
ment may authorize payment of all 
or any part of allowances applicable 
to employees permanently stationed 
overseas or may authorize per diem 
as for temporary duty; however, 
although both benefits may not be 
paid, foreign area allowances may be 
paid in addition to transportation 
of dependents and effects 

Under sec. 10 of Govt. Employees 
Training Act, 5 U.S.C. 2309, em- 
ployee who is authorized to receive 
training at overseas location where 
* post differential allowance is payable 
may, in discretion of head of depart- 
ment, be paid all or part of post 
differential which is additional 
compensation payable under sec. 207 
of Independent Offices Appropria- 
tions Act, 1949, 5 U.S.C. 118(h), and 
also receive per diem allowance 
during the period of detail, provided 
such employee would be eligible for 
post differential if detail or assign- 
ment were in connection with 
official duties of position, as dis- 
tinguished from training 


ing of civilian employees when ap- 
proved by Secretary of one of military 
departments, such legal training con- 
tracts will not be objected to when 
approved 58 
Undergraduate v. graduate courses— 


Overtime. (See Compensation, overtime, 
training courses outside regular tour of 
duty) 

Transportation or per diem 
Election—agency by regulation may 


while prohibition in sec. 618, Dept. of 
Defense Appropriation Act, 1959, 72 
Stat. 727, against use of funds for 
training in any legal profession is 
intended primarily to preclude train- 
ing of individuals at Govt. expense for 
purpose of obtaining law degrees and 
qualifying as attorneys, it cannot be 
construed to apply only to under- 
graduate law courses leading to a 
degree or to exclude graduate courses; 
therefore, each case must be considered 
on own merits. 


Overseas 


Allowances 


Although allowances payable to em- 
ployees in foreign areas may not in 
strict sense be considered “salary” 
or “pay” as those words are used in 
sec. 10 of Govt. Employees Training 
Act, 5 U.8.C. 2309, which authorizes 
bead of each department to pay “all 


permit employee selected for training 
under Govt. Employees Training Act, 
5 U.S.C. 2309, to elect to receive 
transportation for dependents and 
household effects under seo. 10(2)(B) 
of act rather than to receive per diem in 
lieu of subsistence whenever transpor- 
tation costs are determined to be less 
than estimated per diem for period of 


Reduction—per diem benefits which 


may be authorized for employees in 
training away from official stations 
under sec. 10 of Govt. Employees 
Training Act, 5 U.S.C. 2309, are for 
determination in accordance with 
Stand. Govt. Travel Regs.; therefore, 
requirement in sec. 6.2 of Regs., that 
consideration be given to reduction 
of per diem rate when period of train- 
ing away from official station exceeds 
two months, is for application. ....... 
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Training—Continued. 
Transportation or per diem—Continued, 

Revocation—although department is not 
precluded, under sec. 10 of Govt. 
Employees Training Act, from revok- 
ing at any time prior to actual trans- 
portation the determination to pay to 
employee selected for training trans- 
portation costs, which are less than per 
diem in lieu of subsistence for period 
of training, once transportation is 
effected entitlement of employee and 
obligation of Govt. have become fixed 
and may not be changed thereafter, 
either by department or by employee. 

Type of orders—entitlement of em- 
ployees in training programs to 
transportation of dependents and 
household effects or to per diem in 
lieu of subsistence, as provided in 
sec. 10 of Govt. Employees Training 
Act, 5.U.8.C 2309, when facts are such 
that either type of benefit could be 
authorized, depends on whether em 
ployees are issued temporary duty 
orders or permanent change of station 
orders; however, only one of benefits 
may be authorized and there is no 
authority for employee who is author- 
ized to transport dependents and 
effects to training station, because such 
costs are less than estimated total per 
diem for training period, to receive 
difference between transportation costs 
and total per diem. 


Transfers—international agencies—military 
officer with NATO. (See Compensation, 
double, concurrent military retired and 
civilian service pay, international organi- 
zations) 

Transportation of dependents. (See Trans- 
portation, dependents) 

Travel expenses. (See Travel Expenses) 

Without compensation—travel expenses of 
person without employment status (See 
Travel Expenses, private parties, use of 
sec. 5, Administrative Expenses Act of 
1946, authority) 


ORDERS 


Amendment 
After travel commenced 
Although department is not precluded, 
under sec. 10 of Govt. Employees 
Training Act, from revoking at any 
time prior to actual transportation the 
determination to pay to employee 
selected for training transportation 
costs, which are less than per diem in 
lieu of subsistence for period of train- 
ing, once transportation is effected 
entitlement of employee and obliga- 
tion of Govt. have become fixed and 
may not be changed thereafter, either 
by department or by employoe....... 


Amendment—Continued. 
After travel commenced—Continued. 

Transportation of trailer belonging to 
member of uniformed services by 
commercial transporter or by other 
means after notice of permanent 
change of station, but before effective 
date of orders, not only involves same 
considerations as in case of shipment 
of household effects by Govt., prior to 
effective date of orders, but also similar 
circumstances in intercepting ship- 
ment in transit on amendment or 
cancellation of orders so that amend- 
ment to sec. 10011 of Joint Travel 
Regulations to permit entitlement to 
trailer allowance for movements made 
prior to effective date of orders, which 
are subsequently amended or canceled, 
would be proper. 

Cancellation after effective date—to permit 
payment of active duty pay and allowances 
to members of uniformed services after 
first of month in which retirement is 
effective until retirement orders are actu- 
ally delivered to member, it must be 
shown that member did not receive notice 
of retirement orders until they were de- 
livered; however, in cases where advance 
notice of retirement orders was given but 
such orders were not delivered, and an 
attempt was made to revoke them—after 
they became effective—and replace them 
with orders which direct retirement at later 
date, the member would have had no 
notice or knowledge of lack of legal author- 
ity and active service even after notice 
would be under color of authority for 
application of de facto rule to permit repay- 
ment of pay and allowances collected for 
such period 


PANAMA CANAL 


Employees—use of foreign vessels. (See 
Transportation, vessels, foreign, American 
vessel availability) 


PATENTS 


Devices, etc., used by Government—award 
to patent holder. (See Bids, patents, etc., 
items) 


PAY 


Absence without leave 
Civil arrest 
Reparation in lieu of trial 
Although question of whether suffi- 
cient grounds exist for excusing 
absences of members of uniformed 
services,as unavoidable under sec. 
4(b), Armed Forces Leave Act, 37 
U.S.C. 33(b), is primarily for admin- 
istrative determination based on 
individual facts, there may be cases 
where absences after expiration of 
authorized leave of members who, 
following detention by civil author- 
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Civil arrest—Continued. 

Reparation in lieu of trial—Continued. 
ities, are released without trial upon 
agreement to make reparation for 
civil offense are not due to any mis- 
conduct on part of member but re- 
sult from events beyond member’s 
control which would justify excusing 
absence as unavoidable so forfeiture 
of pay and allowances would not be 
necessary. 

The basis for excusing as unavoidable 
absences of members of uniformed 
services, who are detained by civil 
authorities beyond authorized leave 
periods and then released upon agree- 
ment to make reparation for offense, 
should be an absence of misconduct 
on part of member rather than lack 
of criminal culpability 

Excused 

Basis 

Although question of whether suffi- 
cient grounds exist for excusing 
absence of members of uniformed 
services as unavoidable under sec. 
4(b), Armed Forces Leave Act, 37 
U.S.C. 33(b), is primarily for admin- 
istrative determination based on 
individual facts, there may be cases 
where absences after expiration of 
authorized leave of members who, 
following detention by civil author 
ities, are released without trial upon 
agreement to make reparation for 
civil offense are not due to any mis- 
conduct on part of member but 
result from events beyond member’s 
control which would justify excusing 
absence as ‘unavoidable so forfeiture 
of pay and allowances would not be 


The basis for excusing as unavoidable 
absences of members of uniformed 
services, who are detained by civil 
authorities beyond authorized leave 
periods and then released upon 
agreement to make reparation for 
offense, should be an absence of 
misconduct on part of member 
rather than lack of criminal culpa- 
bility 


Active duty 


Change in effective date of orders—notice 
requirement—to permit payment of 
active duty pay and allowances to mem- 
bers of uniformed services after first of 
month in which retirement is effective 
until retirement orders are actually 
delivered to member, it must be shown 
that member did not receive notice of 
retirement orders until they were deliv- 
ered; however, in cases where advance 
notice of retirement orders was given 


but such orders were not delivered, and 
an attempt was made to revoke them— 
after they became effective—and replace 
them with orders which direct retirement 
at later date, the member would have 
had no notice or knowledge of lack of 
legal authority and active service even 
after notice would be under color of 
authority for application of de facto rule 
to permit repayment of pay and allow- 
ances collected for such period 

Discharge effect—a discharge of an enlisted 
man, which was to be held in abeyance 
in event further hospitalization was 
required for new disability not present 
when member went before Physical 
Evaluation Board but which, never- 
theless, was effected, even though prior 
to effective date of discharge member was 
hospitalized for new disability, is con- 
ditional discharge which does not 
terminate member’s active status and, 
therefore, enlisted member is entitled to 
active duty pay until subsequent place- 
ment on temporary disability retired 
Di vie aticctcsncadsccsddavsecuwutncdanns 

Effective date—call to active duty v. place- 
ment on active list—an officer who was 
reappointed to active list of Regular 
Army from temporary disability retired 
list effective one day and on same day 
retired effective following day may not 
be regarded as having been recalled to 
active duty under appointment when no 
active duty was contemplated for en- 
titlement to active duty pay and allow- 
ances for one day in view of par. 1-5a(1), 
Army Regs. 37-104, which provides that 
pay of an officer of Regular Army com- 
mences on date officer begins to comply 
with orders calling him to active duty 
regardless of date of appointment, and 
Armed Forces Leave Act of 1946, which 
changed for military officers general rule 
that compensation attaches to an office 
and accrues without regard to perform- 
ance of duty 

Hospitalization, medical treatment, etc.— 
re-hospitalization periods—the right of 
members of National Guard to pay and 
allowances for periods of hospitalization 
for disabilities or injuries incurred in line 
of duty, pursuant to 32 U.S.C. 318, is 
not limited to initial hospitalization 
periods but includes any periods of re- 
hospitalization necessary for treatment 
of in-line-of-duty injuries, and an ad- 
ministrative determination at end of 
initial period of hospitalization that 
member is able to perform military 
duties while terminating right to pay 
and allowances at that time will not bar 
pay and allowances for any subsequent 
periods of re-hospitalization necessary 
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Demolition duty 


restricted to total of six months, admin- 
istrative action should be taken with 
reasonable promptness to make final 
disposition of cases to prevent accrual of 
pay and allowances for indefinite number 
of periods of hospitalization 


Insane and incompetents 


Persons enlisted or inducted into uni- 
formed services who, after having re- 
ceived active duty pay and allow- 
ances, are discovered to have been 
declared mentally incompetent by 
court prior to entrance into military 
service are entitled to retain pay and 
allowances received under rule that a 
person who can establish that he re- 
ceived pay and allowances in de facto 
status may retain pay and allowances 
received if payments are otherwise 


Persons who, after induction or enlist- 
ment in uniformed services, are found 
by qualified medical doctors to have 
been mentally incompetent on date of 
enlistment or induction may not be 
regarded as insane persons the same 
as persons who have been judicially 
determined by court to be insane prior 
to enlistment or induction; therefore, 
such persons are regarded as members 
of uniformed services until date of 
release from military control and en- 
titled to pay and allowances, paid and 
unpaid, and to travel and transporta- 
tion allowances authorized for mem- 
bers who are discharged on account of 
mental condition; also, such members 
are liable for debts due U.S. at time of 


Although there is no prohibition against 
induction of insane persons into mili- 
tary service similar to prohibition 
against enlistment of insane persons 
(10 U.8.0. 3253; id. 5532), inductees 
should be treated in same manner 
as enlistees who do not acquire any 
right to pay and allowances when ex- 
isting judicial adjudication of mental 
incompetence is not discovered until 
after enlistment; therefore, persons en- 
listed or inducted who, after having 
performed active duty for some time, 
are discovered to have been declared 
mentally incompetent by court prior 
to entrance into military service are 
not entitled to pay and allowances 
through date determination of mental 
competency is made or until release 
from military control or to any unpaid 
pay and allowances for such periods... 


551978 O = 61 - 65 


Evidence 

Members of uniformed services who, 
in connection with assignment to 
various military occupational spe- 
cialties, are taught how to set under- 
water demolition charges may not 
have such training duty regarded as 
primary duty involving demolition 
of explosives to be entitled to incen- 
tive pay for demolition duty, not- 
withstanding that duty may be 
performed under extremely hazard- 
ous conditions. 

The legislative history of sec. 204(a)(7), 
Career Compensation Act of 1949, 37 
U.S.O0. 235(a)(7), authorizing incen- 
tive pay for demolition of explosives, 
indicates that such was authorized 
primarily for underwater demolition 
teams of Navy; therefore, term 
“underwater” in phrase ‘‘demolish 
by use of explosives underwater ob- 
jects, obstacles, or explosives’ in sec. 
9(b), E.O. No, 10152, as amended, 
must be construed as modifying not 
only “objects” but also words ‘‘ob- 
stacles’”’ and “explosives” 


Hazardous duty generally—incapacity pe- 


riod—pay rate—although members of uni- 
formed services in flight status who also 
qualify for incentive pay for hazardous 
duty as subjects in thermal stress, accel- 
eration, or deceleration experiments, and 
who are injured or incapacitated as result 
ofadditional hazardous duty not as result 
of aviation accident, are not entitled to 
incentive pay at rate for aviation duty 
for three-month grace period, they are en- 
titled to incentive pay at rate for specific 
type of hazardous duty being performed 
when incapacity was incurred, for period 
not to exceed three months; however, no 
right to incentive pay would accrue to 
member who is injured while assigned to 
duty as a subject, as distinguished from 
duty as instructor-observer, in low-pres- 
sure chamber experiments 


Low-pressure chamber duty—instructor- 


observer—although members of uni- 
formed services in flight status who also 
qualify for incentive pay for hazardous 
duty as subjects in thermal stress, accel- 
eration, or deceleration experiments, and 
who are injured or incapacitated as re- 
sult of additional hazardous duty not as 
result of aviation accident, are not en- 
titled to incentive pay at rate for aviation 
duty for three-month grace period, they 
are entitled to incentive pay at rate for 
specific type of hazardous duty being per- 
formed when incapacity was incurred, 
for period not to exceed three months; 
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Additional— Continued. 

however, noright to incentive pay would 
accrue to member who ifs injured while 
assigned to duty as a subject, as distin- 
guished from duty as instructor-observer, 
in low-pressure chamber experiments... 
After expiration of enlistment—cenfinement, 
ete., period—an enlisted member of uni- 
formed services who was confined beyond 
normal date of expiration of enlistment 
pending review of court-martial sentence 
which included dishonorable discharge, 
forfeiture of all pay and allowances and 
confinement to hard labor, and who had 
action of first convening authority set 
aside even though sentence was consist- 
ently approved except for reduction of pe- 
riod of confinement at hard labor, is not 
entitled to pay and allowances beyond nor- 
mal date of expiration of enlistment until 
I Be cisictitinb dina dittictsictincace 


Aviation duty 


Incapacity period 
Flight pay entitlement 
Members of uniformed services who 
are covered by flight pay provisions 
in sec. 614, Dept. of Defense Appro- 
priation Act, 1960, and who become 
physically incapacitated for flying 
for any reason other than as a result 
of performance of hazardous duty 
may, by regulation, be permitted to 
continue to receive flying pay for 
three months; however, matter of sus- 
pension from flying status at end of 
such period is not required under 
E.O. No. 10152, but is left to dis- 
cretion of individual Secretaries-_._. 
The flight pay prescribed in sec. 614, 
Dept. of Defense Appropriation Act, 
1960, for members of uniformed serv- 
ices who have held aeronautical rat- 
ings for 20 years or more and certain 
members stationed outside U.S. orin 
Alaska, where participation in flying 
duty is impracticable, was not in- 
tended as a gratuity irrespective of 
availability and physical fitness of 
such members for flight duty, so that 
implementing regulation which 
would permit flight pay to such 
members who become physically in- 


capacitated for flying duty as a result 
of performance under orders of haz- 


ardous duty for three months follow- 
ing month in which incapacity was 
incurred, as authorized in sec. 10 of 
E.O. No. 10152, would be proper, but 
sec. 614 of 1960 act does not contain 


authority for payment of flight pay 
while member is still incapacitated 
beyond three-month period......... 
Suspension from flying duty—other than 


for physical incapacity—a proposed regu- 
lation to withhold flight pay from mem- 
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Aviation duty—Continued, 


bers of uniformed services, who are cov- 
ered by flight pay provisions in sec. 614, 
Dept. of Defense Appropriation Act, 
1960, and who are suspended from flying 
status for reasons other than for physical 
incapacity, for period of suspension un- 
less suspension is removed within three 
months would not be improper, there 
being no flight requirements for such 
members so that no flight deficiencies 
would have to be made up.............. 


Checkages and forfeituree—discharge ef- 


fect—enlisted member who was paid dis- 
ability severance pay, mileage, and lump- 
sum leave incident to discharge which was 
subsequently determined not to have ter- 
minated member’s active duty status be- 
cause member was hospitalized for new 
disability prior to effective date of dis- 
charge is cqnsidered in active duty status 
after discharge so that checkage should be 
made for payments made incident to in- 
effective discharge........................ 


Confinement periods—after expiration of en- 


listment. (See Pay, after expiration of en- 
listment, confinement, etc., periods) 


Court-martial sentences 


Duty pending review—enlistment expira- 
tion—an enlisted member of uniformed 
services in grade of sergeant first-class 
whose court-martial sentence, which in- 
cluded dishonorable discharge, forfeiture 
of all pay and allowances, and confine- 
ment to hard labor, was approved by 
second convening authority on July 7, 
1958, after member had been restored to 
duty pending appellate review is entitled 
to pay and allowances of sergeant first- 
class until July 6, 1958, thereafter reduc- 
tion in grade to private automatically 
became effective as prescribed in E.O. 
No. 10652, and member is entitled only to 
pay and allowances of private or higher 
grade, if subsequently promoted, until 
date of discharge or until sentence was 
ordered executed, whichever occurred 


Forfeiture execution—an enlisted member 
in grade of sergeant first-class who was 
confined pending appellate review of 
court-martial sentence which included 
dishonorable discharge, forfeiture of pay 


and allowances and confinement to hard 
labor, and who had action of convening 
authority set aside on basis that it erred 
in consideratior of sentence did not have 
an executed forfeiture of pay; and, there- 
fore, from date of action of first conven- 
ing authority until date of normal expira- 
tion of enlistment, member was entitled 


to accrue pay and allowances in grade of 
sergeant first-class in absence of approved 
sentence as used in E.O. No. 10652 
which would effect reduction in grade... 


Page 


766 





INDEX DIGEST 979 


PAY—Continued Page | PAY—Continued. Page 
Court-martial sentences— Continued. Lump sum on advance voluntary retire- 
Forfeiture limitations ment—Continued. 


Maximum amount of monthly basic pay Other retirement—Continued. 


of enlisted members of uniformed 
services which may be forfeited by 
general or special courts-martial, when 
member is not sentenced to dishonor- 


being type of retirement effected, if 
officer is removed from temporary 
disability retired list and retired under 
1959 act, he is entitled to lump-sum 


able or bad conduct discharge, is two- DOS eiisicns icin ctbcietnseliaesin 108 
thirds of member’s basic pay, plus sea Disability retirement of Navy officer 
or foreign duty pay, unless member has under 10 U.S.C. 1201 may not be 
in effect a class Q allotment, in which regarded as voluntary retirement 
event that pay will be reduced by under sec. 2(e) of act of Aug. 11, 1959, 
amount of member’s contribution to P.L. 86-155; hence, officer who has been 
class Q allotment and amount forfeited considered but not selected for con- 
may not exceed two-thirds of reduced tinuation on active list and who is 
amount. Modified by 39 Comp. Gen. eligible for $2,000 payment provided in 
COP eiiccticcnscncdecbvtlindeewotuce act of Aug. 11, 1959, but who is sub- 
Provision in 10 U.S.C. 4837(b) reserving sequently retired for disability is not 
to enlisted members one-third of entitled to $2,000 payment as officer 
monthly pay which is immune from voluntarily retired _ .................. 108 
stoppage for administratively deter- Navy officer who has submitted applica- 
mined debts does not limit amount of tion for voluntary retirement under 
court-martial forfeiture that may be act of Aug. 11, 1959, P.L. 86-155, but 
adjudged or collected, but only pre- who is retired for disability may not 
vents deductions from pay for debts be regarded as retired under 1959 act 
administratively determined to be due to be entitled to $2,000 lump-sum 
U.S., in addition to court-martial for- payment for voluntary retirements... 108 
feitures and amounts otherwise author- Selection board recommendation—Navy 
ized by law to be withheld, which officer whose application for voluntary 
would reduce member’s pay actually retirement was approved prior to enact- 
received for any month to less than ment of P.L. 86-155, Aug. 11, 1959, or 
one-third. Modified by 39 Comp. after enactment thereof but prior to 
WN: Ul conn dncdddndudeniaeanaamenenad action by selection board, is not entitled 
The ruling of U.S. Court of Military to $2,000 lump-sum payment, since 
Appeals in U.S. v. Jobe, 27 C.M.R. requirement in sec. 2(d) of 1959 act that 
350, 10 U.S.C.M.A. 276, on Mar. 13, member be recommended for noncon- 
1959, that impositior of total forfeitures tinuation on active duty by selection 
by general court-martial without board is condition precedent to entitle- 
punitive discharge is not expressly for- ment to lump-sum payment............ 108 
bidden by Uniform Code of Military Temporary disability retirement—place- 
Justice has effect of declaring sentence ment of officer on temporary disability 
of total forfeiture of pay and allowances retired list under 10 U.S.C. 1202 is not 
without punitive discharge a legal final and permanent removal from active 
sentence so that right of service mem- list but merely initial step in series which 
ber to have reserved one-third of pay may lead to return to duty, retirement 
and allowances for period covered by or separation for physical disability so 
sentence of general court-martial to that officer who is otherwise eligible for 
total forfeitures but not including puni- $2,000 payment provided in act of Aug. 
tive discharge is too doubtful to war- 11, 1959, for officers voluntarily retired, 
rant payment, and, therefore, disburs- but who is placed on temporary disa- 
ing officers may not effect payment in bility retired list is not entitled to $2,000 
such cases. 39 Comp. Gen. 46, SUG is dddncitninsiinisaumbindeanen, 108 
WOON ia cidiicccosceccan snahthasine . 687 Time—Navy officer who, prior to action of 
Lump sum on advance voluntary retirement selection board on the continuation of 
Other retirement the member on active duty, applies for 
Although Navy officer who is hospital- voluntary retirement under act of Aug. 
ized or ts being physically evaluated for 11, 1959, and is voluntarily retired is 
possible disability retirement at time entitled to $2,000 lump-sum payment, 
it is determined he is eligible for retire- provided officer’s name was considered 
ment under act of Aug. 11, 1959, P.L. by board and not selected for continua- 
86-155, but who is subsequently retired tion prior to approval of retirement ap- 
for disability is not entitled to $2,000 plication, the time of submission of ap- 
payment for voluntary retirements un- plication not being material to entitle- 
der 1959 act, the determining factor ment to payment_............... a 108 
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Readjustment payment to reservists on 
involuntary release 
Five years of service 
Training duty 


Although active duty for training 
performed on or after Aug. 10, 1956, 
by member of reserve component of 
Armed Forces may be considered 
as active duty to determine eligi- 
bility for, or the amount of, lump- 
sum readjustment pay under act of 
July 9, 1956, such duty performed 
prior to Aug. 10, 1956, may not be 
considered as active duty for those 
purposes because change in definition 
of active duty to include training 
duty contained in act of Aug. 10, 
1956, does not apply retroactively... 

Inclusion in definition of “active 
duty” in 10 U.S.C. 101(22), which 
was enacted into positive law by 
act of Aug. 10, 1956, of “full time 
training duty” requires application 
of such definition to service per- 
formed by members of reserve com- 
ponents of Armed Forces after such 
date rather than more restrictive 
definition in sec. 101(b), Armed 
Forces Reserve Act of 1952; there- 
fore, member of reserve component 
may have periods of active duty for 
training performed on or after Aug. 
10, 1956, credited as part of continu- 
ous active duty necessary for eligi- 
bility for lump-sum readjustment 
payment prescribed in sec. 265, 
Armed Forces Reserve Act of 1952, 
as added by act of July 9, 1956, and, 
since active service means service 
on active duty (10 U.S.C. 101(24)), 
he may have such service included 
for use as a multiplier in computa- 
tion of amount of readjustment pay. 
36 Comp. Gen. 129, modified....... 


Retired 
Advancement on retired list 
Enlisted members advanced to officer 


grade 

Members of uniformed services who 
have had service prior to Nov. 12, 
1918, and who at time of retirement 
for physical disability are serving in 
enlisted grades but are determined 
to be eligible for retired pay com- 
puted on basis of commissioned 
officer grade or rank, under secs. 
402(d) and 409, Career Compensa- 
tion Act of 1949, are regarded as 
being retired as officers and entitled 
to have retired pay computed on 
basis of 75% of pay of officer grade 
as required by fourth par., sec. 15, 
Pay Readjustment Act of 1942, in 
accordance with the holding in 
Jakway yv. U.S., C. Cls. No. 51-58, 


Page | PAY—Continued. 
Retired—Continued. 
Avancement on retired list—Continued. 
Enlisted members advanced to officer 


grade—Continued. 
decided July 13, 1959, which will 
be followed in settlement of similar 
cases. 36 Comp. Gen. 8, overruled_. 
Member of uniformed services who 
had service prior to Nov. 12, 1918, 
and who was serving on active duty 
in enlisted grade at time of disability 
retirement when member was de- 
termined to be eligible for retired 
pay as officer in grade of major, 
although at the time he held Reserve 
commission as lieutenant colonel 
is regarded as being retired as officer 
and entitled by virtue of sec. 402(i), 
Career Compensation Act of 1949, 
to have retired pay computed on 
basis of 75% of pay of grade of lieu- 
tenant colonel as provided under 
4th par., see 15, Pay Readjustment 


Annuity elections for dependents 
Correction of erroneous elections 


Time for election—defecte—retired 
member of uniformed services who 
sent telegram to finance center on 
Apr. 30, 1954—the deadline for 
submission of annuity option elec- 
tions by retired members under 
Uniformed Services Contingency 
Option Act of 1953, now 10 U.S.C. 
1431-1444—advising that he had lost 
election papers and that he wanted 
to take advantage of option for 
youngest child may be regarded as 
having made valid election even 
though rate of reduced retired pay 
applicable to election was not stated 
in telegram, and subsequent con- 
firmation and execution of election 
may be regarded as confirmatory in 
nature and merely correcting formal 
defect in otherwise valid and bind- 
SE iccnaesassndeenuemmenenans 

Validity 


Survivor’s annuity election form 
which was signed, witnessed and 
submitted within one-year time 
limitation for application by active 
members, stipulated in sec. 3(a), 
Uniformed Services Contingency 
Option Act of 1953, 10 U.S.C. 1432, 
but which, when returned for cor- 
rection and/or completion of 
designated options, was inadvert- 
ently mislaid and not located 
until over year and a half later 
constitutes valid, effective, elec- 
tion and corrections which were 
consistent with original election 
do not constitute modification of 


Page 
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Survivor annuity option elections 
made by members of uniformed 
services, which are not absolutely 
in contravention of statute but 
which contain patent ambiguity as 
to type of annuity or annuities 


beneficiaries who were born in a foreign 
country, may be regarded as timely 
election in absence of any specific 
provision concerning time within 
which an election by department head 
on behalf of an incompetent member 


PAY—Continued. Page | PAY—Continued. Page 
Retired—Continued. Retired—Continued. 
Annuity elections for dependents—Con. Annuity elections for dependents—Con. 
Correction of erroneous elections—Con. Correction of erroneous elections—Con. 
Validity—Continued. Validity—Continued. 
original election or new and desired for surviving wife and 
different election.................. - 80 children, designated as potential 
Retired member of uniformed serv- beneficiaries may be regarded as 
ices who failed to sign annuity valid elections and member sub- 
option election form which was sequently may clarify election to 
mailed to finance center prior to express without ambiguity his 
Apr. 30, 1954—the deadline for original intention................. 481 
submission of elections by retired Evidence 
members not on active duty on Although regulations issued pursuant 
Nov. 1, 1953, effective date of to Uniformed Services Contingency 
Uniformed Services Contingency Option Act of 1953, 10 U:S.C. 
Option Act of 1953, now 10 U.S.C. 1431-1444 provide that any signed 
1431-1444—is regarded as having copy of election form constitutes 
made actual timely election, and primary evidence of election of 
subsequent actions in executing options, they do not bar use of 
and signing election of option secondary evidence when primary 
forms after deadline date, which evidence cannot be located by 
were consistent with prior action, administrative office due to inad- 
were confirmatory in nature and vertent loss or destruction; however, 
may be considered as merely cor- any determination of validity of 
recting formal defect in otherwise option on basis of secondary evi- 
valid and binding election........ 456 dence depends upon particular facts 
Retired member of uniformed of individual case, the nature of 
services who sent telegram to secondary evidence. and degree of 
finance center on Apr. 30, 1954— certainty of evidence to establish 
the deadline for submission of BD tsiinsaccntigigbadaiininanmaas 349 
annuity option elections by retired In absence of signed copy of survivor- 
members under Uniformed Serv- ship annuity option election form 
ices Contingency Option Act of which cannot be located, secondary 
1953, now 10 U.S.C. 1431-1444— evidence including punch card data 
advising that he had lost election which indicates amount of option 
papers and that he wanted to take and time of execution, together with 
advantage of option for youngest information from member which 
child may be regarded as having implies that he had previously exe- 
made valid election even though cuted a valid election, although the 
rate of reduced retired pay appli- member now desires to withdraw 
cable to election was not stated in from program, afford certainty of fact 
telegram, and subsequent con- that timely and valid election was 
firmation and execution of election made so that right of enlisted mem- 
may be regarded as confirmatory ber’s wife to receive survivorship 
in nature and merely correcting benefits on basis that member had 
formal defect in otherwise. valid not made timely and valid election 
and binding election.............. 456 could not be denied solely for reason 
Member of uniformed services who that primary evidence cannot be 
executed timely election to provide Gi idinccitnaaintnsmantigaadusns 349 
an annuity or annuities for wife Incompetents—time for election—a sur- 
and children, but who failed to vivorship annuity election on behalf 
indicate wife’s date of birth, may of mentally incompetent member of 
be permitted to furnish informa- uniformed services, which was made 
tion and to clarify election to show by Sec. of Army five months after 
particular options for wife and member was placed on temporary dis- 
children; however, he may not be ability retired list and subsequent to 
permitted to modify original member’s death due to delay in acting 
election to eliminate his wife as on wife’s request for annuity in order 
potential beneficiary.............. 481 to obtain verification of ages of the 
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must be made and in view of necessity 
to consider time for correspondence 


involved in particular case. .......... 
Readjustment of retired pay 


Deduction changes 
Court of Claims judgment for in- 
creased retired pay, which did not 
take into consideration the change 
in the costs of member’s annuity 
option elections, does not operate 
to estop adjustment of the con- 
tingency option costs for both the 
period covered by the judgment 
and any period thereafter based on 
increased retired pay rate fixed by 


GAO settlement which increased 
retired pay of member of uni- 
formed services but did not estab- 
lish the separate matter of the 
resulting change in retired pay de- 
ductions for costs of annuity for 
member’s dependents, because in- 
formation concerning member’s 
survivorship annuity election was 
not furnished, does not preclude 
administrative adjustment of 
member’s account retroactively to 
beginning of period in which mem- 
ber’s retired pay was increased - -. 

In the case of member whose claim 
for increased retired pay was al- 
lowed pursuant to judgment of 
Court of Claims, the matter of 
proper costs of member’s Uni- 
formed Services Contingency Op- 
tion Act election, which was not 
involved in suit before Court of 
Claims, is affected by the judg- 
ment only to extent that such 
judgment fixed rates of member’s 
retired pay; and, therefore, the 
annuity costs should be adjusted 
administratively from effective 
date of member’s annuity option 
election based upon increased 
retired pay rate fixed by Court--_. 

Under settlements by GAO which 
increase retroactively the retired 
pay of members of uniformed 
services and also include adjust- 
ment of deductions for costs of 
annuities for members’ depend- 
ents, which adjustments are sub- 
sequently determined to be incor- 
rect, the GAO will, in case of an 
overpayment, undertake to obtain 
a refund from member and in the 
case of underpayment will issue 
supplemental settlement, and ad- 
ministrative action to correct 
annuity deductions in such cases 
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Deduction changes—Continued. 
may only be made from the day 
following period of GAO settle- 


Time for election, etc. 


After retirement—purpose of sec. 3, act 
of Aug. 11, 1959, P.L. 86-155, con- 
cerning effect of survivorship an- 
nuity option election changes or 
revocations by officers of Regulat 
Navy or Marine Corps who are 
voluntarily retired under 1959 act, 
was not to permit elections after 
retirement but was merely to change 
five-year limitation period in 10 
U.8.C. 1481(c); therefore, Navy 
officers who are retired pursuant to 
act of Aug. 11, 1959, may not after 
retirement change survivorship 
annuity option elections_........... 


Other than voluntary retirement— 


Navy officer who is retired for physi- 
cal disability, although he might 
otherwise be eligible for voluntary 
retirement under act of Aug. 11, 1959, 
P.L. 86-155, may not be regarded as 
having been voluntarily retired 
under 1959 act to come within pur- 
view of sec. 3 of 1959 act to change or 
revoke survivorship annuity option 
election without regard to the time 
limitations in 10 U.S.C. 1431_....... 


Record correction—right of member of 


uniformed services to elect survivor- 
ship annuity under Uniformed Serv- 
ices Contingency Option Act of 1953, 
which arises as result of correction of 
military record, comes into existence 
when correction is made and suth 
right may not be exercised in ad- 
vance; therefore, annuity election 
made by retired Naval Reserve offi- 
cer when not eligible to make elec- 
tion does not have force and effect 
when, after officer’s death, military 
records are corrected to retroactively 
place him on disability retired list 
at time of release from active duty.. 
Service recomputatione—survivorship 
annuity option election which was 
made by enlisted member of Army, 
who had completed 18 years’ service 
for pay purposes prior to time rede- 
termination was made under Miss- 
ing Persons Act, 5 U.S.C. App. 1001, 
that creditable service exceeded 20 
years based on period when as Phil- 
ippine Scout he had been paroled by 
enemy, is invalid election made 
after member was no longer eligible 
to make election under 10 U.S.O, 
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with certainty that election is valid 
one and member Is entitled to refund 
of annuity deductions made under 


An undesirable discharge issued to 


Members who held higher rank than 
at retirement but without service—an 
Army officer who at time of disabilitv 
retirement was serving on active duty 
in lower rank, Army of U S., although 


PAY—Continued. Page | PAY—Continued. Page 
Retired—Continued. Retired—Continued. 
Annuity elections for dependents—Con. Disability 
Time for election, ete.—Continued. Discharge effect 
1431, which requrieselections to be made retired enlisted member of the Regu- 
prior to completion of 18 years’ serv- lar Marine Corps under authority 
ice, the service redetermination hav- in sec. 6, Naval Reserve Act of 1938, 
ing no effect on member’s service which was subsequently determined 
since during parole time he was en- to be inapplicable to enlisted men on 
titled to credit as enlisted member; retired list of Regular Marine Corps 
therefore, amount of retired pay, is invalid discharge issued without 
which was deducted on basis of in- authority of law and unlike valid 
valid election, should be refunded.. 198 undesirable discharge does not ter- 
Validity minate member’s status; therefore, 
Survivor’s annuity election form retired pay is payable to member 
which was signed, witnessed and after issuance of such discharge. -.... 129 
submitted within one-year time An enlisted member of uniformed serv- 
limitation for application by active ices who was placed on temporary 
members, stipulated in sec. 3(a), disability retired list, pursuant to 10 
Uniformed Services Contingency U.S.C. 1202, following ineffective dis- 
Option Act of 1953, 10 U.S.C. 1432, charge is not precluded from receiv- 
but which, when returned for correc- ing retired pay from effective date of 
tion and/or completion of designated placement on such list.............. 766 
options, was inadvertently mislaid Enlisted members eligiblefor retired pay 
and not located until over year and based on officer rank 
a half later constitutes valid, effec- Members of uniformed services who 
tive, election and corrections which have had service prior to Nov. 12, 
were consistent with original election 1918, and who at time of retirement 
do not constitute modification of for physical disability are serving in 
original election or new and different enlisted grades but are determined 
Be aniatcntoninintdadtininiamio sO to be eligible for retired pay com- 
In absence of any authority in Uni- puted on basis of commissioned offi- 
formed Services Contingency Option cer grade or rank, under secs. 402(d) 
Act of 1953, now 10 U.S.C. 1431-1444, and 409, Career Compensation Act 
for execution of survivorship annuity of 1949, are regarded as being retired 
option election by anyone other than as officers and entitled to have re- 
member, in case of mental compe- tired pay computed on basis of 75% 
tency, election made by wife of phys- of pay of officer grade as required by 
ically incapacitated member by vir- fourth par., sec. 15, Pay Readjust- 
tue of power of attorney may not be ment Act of 1942, in accordance 
regarded as valid election........... 112 with the holding in Jakway v. U.S., 
In order for survivorship annuity op- C. Cls. No. 51-58, decided July 13, 
tion election executed by other than 1959, which will be followed in set- 
member who is shown to be men- tlement of similar cases. 36 Comp. 
tally competent but physically in- Gen. 8, overruled.................. 855 
capable of executing or signing to Member of uniformed services who 
constitute valid election, the mem- had service prior to Nov. 12, 1918, 
ber must be fully aware of decision and who was serving on active duty 
he is making under Uniformed Serv- in enlisted grade at time of disability 
ices Contingency Option Act of 1953, retirement when member was deter- 
and knows what the effect will be mined to be eligible for retired pay as 
and approves action so as to consti- officer in grade of major, although at 
tute signing of his name as his own the time he held Reserve commission 
signature in legal effect; conse- as lieutenant colonel, is regarded as 
quently, evidence which indicates being retired as officer and entitled 
that, although member was physi- by virture of sec. 402(i), Career 
cally incapable of signing election at Compensation Act of 1949, to have 
time wife attempted to execute elec- retired pay computed on basis of 75% 
tion under power of attorney, he had of pay of grade of lieutenant colonel 
no recollection of making decision as provided under 4th par., sec. 15, 
regarding election does not establish Pay Readjustment Act of 1942... 855 
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Members who held higher rank than at 
retirement but without service—Con. 
he he!d higher permanent Reserve rank 
in Officers’ Reserve Corps, and who 
elected under sec. 415, Career Com- 
pensation Act of 1949, to receive retired 
pay computed at 75% of active duty 
rank under laws in effect Sept. 30, 
1949—prior to Career Compensation 
Act of 1949—is entitled to retired pay 
of higher permanent Reserve grade, 
notwithstanding member never served 
on active duty in such grade, in ac- 
cordance with holding in Neri v. U.S., 
C. Cls. 81-58, April 8, 1959............ 

Most favorable formula—in view of indi- 
cation that Congress in enacting sec. 7, 
act of May 20, 1958, which permits re- 
computation of retired pay of three- 
and four-star generals and admirals, 
intended to confer on such members 
greater benefits than those in sec. 4(a) 
rather than to deprive them of their 
right to pay benefits under sec. 4(a) if 
computation thereunder would result 
in greater retired pay, provision in sec. 
7(c) that “unless he is entitled to a 
higher amount under some other pro- 
vision of law’’ is interpreted as author- 
izing computation of disability re- 
tired pay for lieutenant general, who 
had more than 180 days’ service in such 
grade, on basis of retired pay to which 
he was entitled on May 31, 1958, plus 
6% increase authorized under sec. 4(a) 
of act. 38 Comp. Gen. 281, id. 701, 


Effect of act of September 1, 1954, prohibit- 
ing payment to persons convicted of 
certain offenses—effective date—the ef- 
fective date of a conviction for stoppage 
of retired pay pursuant to sec. 1, act of 
Sept. 1, 1954, 5 U.S.C. 2282, should, in 
absence of an authoritative judicial de- 
cision, be determined in a manner which 
will result in the least expenditure of 
public funds so that the day a jury re 
returns a verdict of guilty, rather than a 
later date when judgment is orderered 
executed, should be considered time of 
conviction and retired pay stopped the 
SR Gi iit cnet dnndiccwnutinmnsese 


Effective date 


Amendment, revocation, etc.—to permit 
payment of active duty pay and allow- 
ances to members of uniformed serv- 
ices after first of month in which retire- 
ment is effective until retirement 
orders are actually delivered to mem- 
ber, it must be shown that member did 
not receive notice of retirement orders 
until they were delivered; however. in 
cases where advance notice of retire- 
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ment orders was given but such orders 
were not delivered, and an attempt 
was made to revoke them—after they 
became effective—and replace them 
with orders which direct retirement at 
later date, the member would have had 
no notice or knowledge of lack of legal 
authority and active service even after 
notice would be under color of author- 
ity for application of de facto rule to per- 
mit repayment of pay and allowances 
collected for such period .............. 
First of month following application— 
correction of records of Army enlisted 
member to show effective date of 
placement on retired list as Jan. 3, 1958, 
and continuation in active duty status 
until such date, because of failure to 
timely process member’s application 
for retirement, does not change or 
abrogate laws relating to retired pay, 
particularly Uniform Retirement Date 
Act of April 23, 1930, 5 U.8.0. 47a, 
which requires that retirements take 
effect on first day of month following 
month in which retirement is effec- 
tive; therefore, member must be re- 
garded as being in nonpay status for 
period Jan. 4, 1958, to end of month, 
and retired pay for that period is 
required to be refunded............. oo 


Fleet reservists 


Active duty after retirement 
Service credits 
Provision in sec. 208, Naval Reserve 
Act of 1938, which excluded two 
months of obligated active duty in 
each 4-year period which enlisted 
members were required to perform 
after transfer to Fleet Reserve for 
recomputing retainer and retired 
pay based on active service after 
retirement or transfer, was effec- 
tive until repeal by act of Aug. 10, 
1956, so that such active duty per- 
formed prior to Aug. 10, 1956, is 
not creditable to increase retired 
pay; however, in view of definition 
of active duty in 10 U.8.O. 101(22), 
such training duty performed 
after Aug. 10, 1956, by enlisted 
members after transfer to Fleet 
Reserve is to be regarded as active 
duty for increasing retainer or re- 
tired pay under 10 U.S.O. 1402(a). 
Members of uniformed services who 
had less than 16 years’ service 
when transferred to Fleet Reserve 
under act of July 1, 1922, and who 
performed active duty after trans- 
fer may be granted constructive 
service of 16 years to which mem- 
bers may have added the subse- 
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Fleet reserviste—Continued. 
Active duty after retirement—Continued. 
Service credits—Continued. 

quent active duty service to qual- 
ify for increased retired pay under 
sec. 208, Naval Reserve Act of 
1938, 34 U.S.C. 854g, in accordance 
with Mojica, et al. v. United States 
(Senst case), O. Cls. No. 264-52, 
which recognized such construc- 
tive service; therefore, similar 
claims will be settled accordingly 
and administrative payments 
made on this basis will not be 
questioned. 37 Comp. Gen, 383, 

overruled 

Application of act of July 24, 1956 

Enlisted member of Regular Marine 
Corps who was not discharged from 
permanent enlisted status until 
April 15, 1944, when he had com- 
pleted over 20 years of active service, 
although he had accepted permanent 
commission as warrant officer on 
Aug. 11, 1943, and who remained in 
officer status until resignation from 
service on June 20, 1945, may not 
have enlisted status regarded as con- 
tinuing beyond date of acceptance 
of permanent-commission as warrant 
officer; therefore, member not having 
completed 20 years of active service 
at time permanent enlistment termi- 
nated on Aug. 11, 1943, does not 
qualify for appointment to Fleet 
Marine Corps Reserve and transfer 
to retired list under act of July 24, 


Regular Marine Corps member who 
resigned as Officer on June 20, 1945, 
after having completed twenty years 
and one month of active service on 
April 15, 1944, when he was dis- 
‘charged from permanent enlisted 
status although he had accepted 
commission as warrant officer on 
Aug. 11, 1943, at which time he did 
not have twenty years of active serv- 
ice to qualify for appointment to 
Fleet Marine Corps Reserve and 
transfer to retired list under act of 
July 24, 1956, may not have resigna- 
tion from commission regarded as 
discharge under 1956 act which ap- 
plies to former members who had 
enlisted status at time of discharge 
prior to Aug. 10, 1946, and who at 
that time had cumpleted 20 years of 
active service 

An enlisted member who was in re- 
ceipt of retainer pay at time of dis- 
charve from Fleet Reserve on Sept. 
24, 1941, having been transferred to 
Fieet Reserve on Aug. 25, 1936, upon 


Fleet reservists—Continued. 

Application of act of July 24, 1956—Con. 
completion of 20 years of active Fed- 
eral service does not come under act 
of July 24, 1956, which was intended 
to authorize transfer to Fleet Reserve 
or Fleet-Marine Corps Reserve and 
retirement of only those former en- 
listed men who were discharged prior 
to Aug. 10, 1946, and who had not 
then been eligible for transfer to 
Fleet Reserve because their 20 years 
or more of active service was not en- 
tirely in Navy or Marine Corps; and, 
therefore, member may not be re- 
appointed to Fleet Reserve for en- 
titlement to retired pay under sec. 3 
of the act which provides for compu- 
tation of retired pay on annual and 
longevity pay received at time of 
discharge 

Service computation corrections—when 

record of member of naval service 
transferred to Fleet Reserve or Fleet 
Marine Corps Reserve is corrected to 
reflec: additional service credits, pur- 
suant to 10 U.S.C. 6332, the ten-year 
limitation period in act of Oet. 9, 1940, 
31 U.S.C. 71a, commences to run from 
date of correction of member’s records 
rather than from date of transfer of 
member to Fleet Reserve or Fleet Ma- 
rine Corps Reserve, and, upon such 
correction, member is entitled to re 
tainer pay from date of transfer in ac- 
cordance with grade and number of 
years creditable service, as corrected... 
Increases under act of May 20, 1958—gen- 
erals, admirals, etc.—in view of indica- 
tion that Congress in enacting sec. 7, act 
of May 20, 1958, which permits recom- 
putation of retired pay of three- and four- 
star generals and admirals, intended to 
confer on such members greater benefits 
than those in sec. 4(a) rather than to de- 
prive them of their right to pay benefits 
under sec. 4(a) if computation there- 
under would result in greater retired pay, 
provision in sec. 7(c) that “unless he is 
entitled to a higher amount under some 
other provision of law’ is interpreted as 
authorizing computation of disability 
retired pay for lieutenant general. who 
had more than 180 days’ service in such 
grade, on basis of retired pay to which 

he was entitled on May 31, 1958, plus 6% 

increase authorized under sec. 4(a) of 

act. 38 Comp. Gen. 281, id. 701, modi- 


Re-retirement 
After October 1, 1949—in absence of court 
decision holding that re-retirement 
concept of Gordon case, Gordon v. U.S., 
134 ©. Cls. 840, under which retired 
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Re-retirement—Continued. 
members of uniformed services who 
served in military or naval forces prior 
to Nov. 12, 1918, and who again served 
on active duty after initial retirement 
are brought within retired pay provi- 
sions of 4th paragraph of sec. 15, Pay 

Readjustment Act of 1942, governs 

rights of member whose last period of 

active duty extended beyond Oct. 1, 

1949, effective date of Career Compen- 

sation Act of 1949, the retired pay of 

such member is for determination 
under sec, 516, of Career Compensa- 
tion Act 

Application of concept 

Re-retirement concept as applied to 
retired members of uniformed serv 
ices by C. Cls. in Bailey v. U.S., 134 
C. Cls. 471, Travis v. U.S., 137 
C. Cls. 148, and Seliga v. U.S, 
137 C. Cls. 710, to permit additional 
retired pay rights based on inactive 
time on retired list or in Fleet Re- 
serve under sec. 402(d) of Career 
Compensation Act of 1949, will be 
followed in similar cases involving 
re-retirements before Oct. 1, 1949— 
effective date of Career Compensa- 
tion Act of 1949—where members 
have elected to qualify for retired 
pay under sec. 411 of 1949 act. 37 
Comp. Gen. 31, modified 

Application of “re-retirement” con- 
cept of Gordon case, Gordon v. U.S., 
134 C. Cls. 840, to Carhart case, 
Carhart v. U.S., C. Cis. 353-57, 
affords no basis for holding that 
World War I officer who was re 
leased from active duty after Oct. 1, 
1949, was “‘re-retired” under rule in 
Gordon case, because Carhart case 
was not concerned with 4th para- 
graph of sec. 15, Pay Readjustment 
Act of 1942, the member having no 
service prior to Nov. 12, 1918; also, 
member was released from active 
duty prior to Oct. 1, 1949, effective 
date of Career Compensation Act of 
1949, and was not within purview of 
sec. 516 thereof which governs re- 
tired pay rights of World War I 
officers who served on active duty 
after Oct. 1, 1949, in absence of court 
decision on applicability of sec. 516 
to such officers. 

A retired officer who is in receipt of 
disability retired pay on basis of 
grade of major with over 18 years’ 
service but who, after promotion 
to grade of lieutenant colonel while 

inactive duty, served on active 
duty in higher grade from July 31, 
1946, to Oct. 31, 1947, comes under 


Re-retirement—Continued. 
Application of concept—Continued. 
sec. 203(f), Army and Air Force 
Vitalization and Retirement Equal- 
ization Act of 1948, which authorizes 
computation of retired pay on basis 
of base and longevity pay which he 
would receive if serving on active 
duty in such higher grade, and under 
holding in Carhart v. U.S.,C.Cls. No. 
353-57, July 13, 1959, which extended 
re-retirement concept to cases under 
sec. 203(f); however, proviso pre- 
cluding longevity credit for retired 
list service and fact that act is not 
retroactive precludes recomputation 
of retired pay in grade of lieutenant 
colonel with over 18 years’ service 
prior to date of act—June 29, 1948. 
38 Comp. Gen. 137, modified 
Service credite—time between appoint- 
ment as officer and acceptance—since 
proffered commission in Regular Army 
does not give rise to Regular Army 
commissioned status until it is accepted 
and active commissioned service under 
appointment made under act of Dec. 28, 
1945, which authorizes appointment 
of additional officers of Regular Army, 
could not begin until date of formal 
acceptance of commission, the time 
between date of such appointment and 
acceptance may not be considered for 
retirement purposes under 10 U.S.C. 
3927(a) which provides that service 
creditable under 1945 act is service credit- 
able at time of appointment plus active 
service after that appointment and sec, 9 
of 1945 act as added by act of May 15, 
1947, which provides that date of nomi- 
nation by President, if Senate is in ses- 
sion, or if Senate is in recess date of recess 
appointment shall be considered date of 
appointment, does not require any 
change in computation of creditable 
service under 1945 act appointments... 
Termination—discharge—an undesirable 
discharge issued to retired enlisted mem- 
ber of Regular Marine Corps under 
authority in sec. 6, Naval Reserve Act 
of 1938, which was subsequently de- 
termined to be inapplicable to enlisted 
men on retired list of Regular Marine 
Corps is invalid discharge issued with- 
out authority of law and unlike valid 
undesirable discharge does not terminate 
member’s status; therefore, retired pay 
is payable to member after issuance of 
such discharge 
Warrant officers—higher rank—retired 
pay increase purposes—although Army 
member who, after retirement as war- 
rant officer with over 25 years’ service 
on Feb. 28, 1945, was recalled to active 





INDEX DIGEST 987 


PAY—Continued. 
Retired— Continued, 


Page | PAY—Continued. 
Service credits—Continued. 


duty on Nov. 11, 1946, and released in 
rank of captain on June 30, 1949, is en- 
titled to have inactive time on retired 
list credited for longevity pay purposes 
while on active duty, laws under which 
active duty pay is computed are distinct 
and separate from those under which 
retired pay is computed and pursuant 
to laws under which member is entitled 
to receive retired pay—sec. 4a of act of 
June 4, 1920, as amended, 10 U.S.C. 594, 
for period prior to Oct. 1, 1949—effective 
date of Career Compensation Act of 
1949, and sec. 511 of the 1949 act for sub- 
sequent period—there is no authority 
for inclusion of inactive retired list 
service in computation of retired pay... 


Service credits 


Absence due to misconduct, etc.—enlisted 
member’s absence—retired pay pur- 
poses—time lost by enlisted member of 
uniformed services by reason of sickness 
due to misconduct (SK MC time), which 
was required by act of Aug. 29, 1916, 
to be made good and which is not credit- 
able for basic pay purposes, may not be 
regarded as service “while on the active 
list or on active duty’? under sec. 511, 
Career Compensation Act of 1949, for 
credit in determining percentage mul- 
tiple factor for computation of retainer 
and retired pay under method (b), 
sec 511 of the act 


Active duty after retirement 
Training duty 
Provision in sec. 202(b) Career Com- 
pensation Act of 1949 that, except 
for active service, the service credit 
authorized therein for periods on 
retired list shal] not be included to 
increase retired pay relates to 
increases in longevity pay factor in 
computation of retired pay rather 
than to multiplier factor and does 
not prohibit retired members from 
counting active service performed 
after retirement in multiplier factor 
to increase retired pay, so that 
retired member who performed 15 
days’ active duty after retirement 
on June 30, 1953, may have such 
duty credited to increase multiplier 
factor in computation of retired pay 
Training duty performed by retired 
members of uniformed services after 
retirement, but prior to Aug. 10, 
1956, may not be included in com- 
putation of length of active service 
to increase retired pay, there being 
no indication of congressional inten 
tion that 10 U.S.C. 101(22), as 
enacted into positive law by act of 
Aug. 10, 1956, which effected sub- 
stantive change in definition of 


Active duty after retirement— Continued. 
Training duty—Continued. 
active duty to include training duty, 
should have retroactive application. 
Cadet, midshipman, etc.—retired pay—the 
holding in Jalbert v. U.S., C. Cls. No. 
207-58, which permitted credit for 
retired pay purposes for cadet service 
under appointment to Military Acade- 
my made prior to Aug. 24, 1912, and for 
midshipman service under appointment 
to Naval Academy made prior to Mar. 
4, 1913, notwithstanding that person 
concerned was not “in the service’ on 
June 10, 1922—date of approval of Joint 
Service Pay Act—which preserved cadet 
and midshipman service to persons who 
acquired the right prior to June 10, 1922, 
will be followed in settlement of similar 


Fleet reserviste—members of uniformed 
services who had less than 16 years’ 
service when transferred to Fleet 
Reserve under act of July 1, 1922, and 
who performed active duty after 
transfer may be granted constructive 
service of 16 years to which members 
may have added the subsequent 
active duty service to qualify for 
increased retired pay under sec. 208, 
Naval Reserve Act of 1938, 34 U.S.C. 
854g, in accordance with Mojica, et al. 
v. United States (Senst case), C. Cls. 
No. 264-52, which recognized such 
constructive service; therefore, similar 
claims will be settled accordingly and 
administrative payments made on this 
basis will not be questioned. 37 
Comp. Gen. 383, overruled 

Minority, short-term enlistments—since 
periods of constructive service result- 
ing from minority and short-term 
enlistments, as authorized under sec. 
26, act of Feb. 28, 1925, and sec. 202, 
Naval Reserve Act of 1938, are ficti- 
tious and represent periods during 
which member was not in naval 
service, such constructive service is 
not considered “active service’ as 
defined in sec. 511, Career Compensa- 
tion Act of 1949, to be credited in 
determining percentage multiple fac- 
tor for use in computation of retainer 
and retired pay under method (b), 
sec. 511 for a member of Fleet Reserve. 

Enlisted service 

Acceptance of commission effect— 
enlisted member of Regular Marine 
Corps who was not discharged from 
permanent enlisted status until April 
15, 1944, when he had completed over 
20 years of active service, although he 
had accepted permanent commission 





988 


PAY— 


INDEX DIGEST 


Continued. 


Service credits—Continued. 
Enlisted service—Continued. 


as warrant officer on Aug. 11, 1943, 
and who remained in officer status 
until resignation from service on 
June 20, 1945, may not have enlisted 
status regarded as continuing beyond 
date of acceptance of permanent 
commission as warrant officer; there- 
fore, member not having completed 
20 years of active service at time 
permanent enlistment terminated on 
Aug. 11, 1943, does not qualify for 
appointment to Fleet Marine Corps 
Reserve and transfer to retired list 
under act of July 24, 1956 


Active duty for training—provision in 


sec. 208, Naval Reserve Act of 1938, 
which excluded two months of obli- 
gated active duty in each 4-year 
period which enlisted members were 
required to perform after transfer to 
Fleet Reserve for recomputing retainer 
and retired pay based on active service 
after retirement or transfer, was 
effective until repeal by act of Aug. 10, 
1956, so that such active duty per- 
formed prior to Aug. 10, 1956, is not 
creditable to increase retired pay; 
however, in view of definition of active 
duty in 10 U.S.C. 101(22), such train- 
ing duty performed after Aug. 10, 1956, 
by enlisted members after transfer to 
Fleet Reserve is to be regarded as 
active duty for increasing retainer or 
retired pay under 10 U.S.C. 1402(a)_.. 


Minority enlistment effect 


A military status cannot be attained 
by enlisting in Army or Air Force 
before age of 17 years, and it is im- 
material whether enlistee continues 
in service beyond that age so far as 
counting time before attaining such 
age is concerned, so that an individ- 
ual who enlists in Army or Air Force 
before age 17 years and whose enlist- 
ment is not terminated for minority 
may have service before age 17 years 
counted only to extent authorized 
by law; i.e., for basic pay purposes 
and for retired pay purposes so far as 
retired pay is based on basic pay 
paid prior to retirement, but not for 
computing percentage factor based 
on years of active service for use in 
computing retired pay and not for 
determiving eligibility for retire- 


Neither an individual who is under 
minimum statutory age at time of 
enlistment, and when enlistment is 
terminated by Govt. because of 
minority, nor an individual who is 
under minimum statutory age at 
time of enlistment and between that 
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Minority enlistment effect—Continued. 
age and 18 at time of termination 
may be regarded as having served in 
military status during periods prior 
to time enlistments were terminated 
so that they are entitled only to such 
benefits as are specially provided by 
law; therefore, while such minority 
service is creditable under act of 
June 19, 1948, for basic pay and for 
retired pay to extent that such com- 
putation is based on basic pay paid 
prior to retirement which includes 
minority service, no authority exists 
for credit of such service in deter- 
mining percentage factor for use in 
computing retired pay, where such 
percentage is based upon years of 
active service, or in determining 
eligibility for retirement 

Fractional years—entitlement—the legisla- 
tive history of disability severance pay 
provisions in sec. 403, Career Compen- 
sation Act of 1949, indicates congressional 
intent that members of uniformed serv- 
ices with less than six months’ active 
service would not be entitled to sever- 
ance pay, and specific elimination of 
fractions of year or less than six months 

in computation of severance pay in 10 

U.S.C. 1212(b) requires conclusion that 

members with less than six months of 

active service at time of separation are 
not entitled to disability severance pay-.. 

Inactive status list—qualification—for mem- 
bers of regular components of Armed 

Forces who have 20 years of satisfactory 

Federal service as defined in 10 U.S.C. 

1332 and would otherwise be qualified for 

retirement for physical disability except 

that disability was less than 30%, to be 
eligible under 10 U.S.C. 1209 for transfer 
to inactive status list and to receive re- 
tired pay computed under Ch. 71, Title 

10, U.S.C., upon becoming 60 years of 

age, such member must have met all the 

requirements, except age, imposed under 
voluntary retirement provisions in Ch. 

67, including completion of 20 years of 

satisfactory service as defined in 10 

U.S.C. 1332, the last 8 years of which 

were in reserve component, as required 

under 10 U.S.C. 1331; however, Regular 

Army service which follows completion 

of all service requirements in 10 U.S.O. 

1331 would not deprive Regular member 

of eligibility for Ch. 71 retirement bene- 


Inactive time 
On retired list 
Between release and retirement—a re- 
tired officer who is in receipt of dis- 
ability retired pay on basis of grade 
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Inactive time—Cont inued. 
On retired list—Continued. 
of major with over 18 years’ service 
but who, after promotion to grade of 
lieutenant colonel while on inactive 
duty, served on active duty in 
higher grade from July 31, 1946, to 
Oct. 31, 1947, comes under sec. 203(f), 
Army and Air Force Vitalization 
and Retirement Equalization Act of 
1948, which authorizes computation 
of retired pay on basis of base and 
longevity pay which he would re- 
ceive if serving on active duty in 
such higher grade, and under holding 
in Carhart v. U.S., C. Cls. No. 353-57, 
July 13, 1959, which extended re-re- 
tirement concept to cases under sec, 
203(f); however, proviso precluding 
longevity credit for retired list serv- 
ice and fact that act is not retroactive 
precludes recomputation of retired 
pay in grade of lieutenant colonel 
with over 18 years’ service prior to 
date of act—June 29, 1948. 38 Comp. 
Gen. 137, modified 
Retired pay increase purposes 
Re-retirement concept as applied to 
retired members of uniformed 
services by C. Cls. in Bailey v. 
U.S., 134 C. Cls. 471, Travis v. 
U.S., 137 C. Cls. 148, and Seliga v. 
U.S., 187 C. Cls. 719, to permit 
additional retired pay rights based 
on inactive time on retired list or 
in Fleet Reserve under sec. 402(d) 
of Career Compensation Act of 
1949, will be followed in similar 
cases involving re-retirements be- 
fore Oct. 1, 1949—effective date of 
Career Compensation Act of 1949— 
where members have elected to 
qualify for retired pay under sec. 
411 of 1949 act. 37 Comp. Gen. 31, 


Although Army member who, after 
retirement as warrant officer with 
over 25 years’ service on Feb. 28, 
1945, was recalled to active duty 
on Nov. 11, 1946, and released in 
rank of captain on June 30, 1949, is 
entitled to have inactive time on 
retired list credited for longevity 
pay purposes while on active duty, 
laws under which active duty pay 
is computed are distinct and 
separate from those under which 
retired pay is computed and pur- 
suant to laws under which mem- 
ber is entitled to receive retired 
pay—sec. 4a of act of June 4, 1920, 
as amended, 10 U.S.C. 504, for 
period prior to Oct. 1, 1949— 
effective date of Career Compen- 


Inactive time—Continued. 
On retired list—Continued. 

Retired pay increase purposes—Con. 
sation Act of 1949, and sec. 511 of 
the 1949 act for subsequent pe- 
riod—there is no authority for 
inclusion of inactive retired list 
service in computation of retired 


pay 

Army enlisted member who, due to 
being carried on temporary dis- 
ability retired list longer than 5- 
year period prescribed in 10 U.S.C. 
1210(h), had military records cor- 
rected to show that temporary 
disability retired list status expired 
at end of 5 years, that he subse- 
quently reenlisted effective the 
next day, and day following was 
again placed on temporary dis- 
ability retired list may have second 
temporary disability retired list 
period regarded as having resulted 
from reenlistment rather than as 
continuation of preceding 5-year 
temporary disability period, there 
being period of one day when 
member was not on temporary 
disability list, the inclusion of 5- 
year period of inactive service in 
computation of amount of dis- 
ability retired pay upon per- 
manent retirement will not result 
in increase in disability retired 
pay so as to come within prohibi- 
tion in sec. 202(b), Career Com- 
pensation Act of 1949, 37 U.S.C. 

233 (a) and (b) 
Philippines—survivorship annuity option 
election which was made by enlisted 
member of Army, who had completed 
18 years’ service for pay purposes prior 
to time redetermination was made under 
Missing Persons Act, 50 U.S.C, App. 1001, 
that creditable service exceeded 20 years 
based on period when as Philippine 
Scout he had been paroled by enemy, is 
invalid election made after member was 
no longer eligible to make election under 
10 U.S.C. 1431, which requires elections 
to be made prior to completion of 18 
years’ service, the service redetermina- 
tion having no effect on members’ serv- 
ice since during parole time he was 
entitled to credit as enlisted member; 
therefore, amount of retired pay, which 
was deducted on basis of invalid election, 

should be refunded 
Reserves—inactive status list—for members 
of regular components of Armed Forces 
who have 20 years of satisfactory Federal 
service as defined in 10 U.S.C. 1332 and 
would otherwise be qualified for retire- 
ment for physical disability except that 
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disability was less than 30%, to be 
eligible under 10 U.8.C. 1209 for transfer 
to inactive status list and to receive 
retired pay computed under Oh. 71, 
Title 10, U.8.0., upon becoming 60 years 
of age, such member must have met all 
requirements, except age, imposed under 
voluntary retirement provisions in Ch. 
67, including completion of 20 years of sat- 
isfactory service as defined in 10 U.8.C. 
1332, the last 8 years of which were in 
reserve component, as required under 
10 U.S.C. 1331; however, Regular Army 
service which follows completion of all 
service requirements in 10 U.S.C. 1331 
would not deprive Regular member of 
eligibility for Ch. 71 retirement benefits. 
Severance pay, etc., discharges—com- 
missioned officers of Air Force who, after 
discharge with severance pay under 10 
U.S.C. 8308(d)(3), were permitted to 
re-enter service as enlisted men or tem- 
porary officers prior to establishment of 
of policy which precludes re-entry into 
service after discharge with severance 
pay and who are eligible for voluntary 
retirement or retired pay under 10 U.S.O. 
1331 should be governed by same pro- 
visions of law as those applicable to 
other members of armed services serving 
in similar capacity who have not re- 


ceived severance pay prior to retirement 


so that such active service prior to dis- 
charge may be credited in determining 
eligibility for retirement under 10 U.S.C. 


Temporary disability retired list—Army 
enlisted member who, due to being 
carried on temporary disability retired 
list longer than 5-year period prescribed 
in 10 U.8.0. 1210(h), had military records 
corrected to show that temporary dis- 
ability retired list status expired at end 
of five years, that he subsequently re- 
enlisted effective the next day, and day 
following was again placed on temporary 
disability retired list may have second 


temporary disability retired list period 


regarded as having resulted from re- 
enlistment rather than as continuation 
of preceding 5-year temporary disability 
period, there being period of one day 
when member was not on temporary 
disability list, the inclusion of 5-year 
period of inactive service in computation 


of amount of disability retired pay upon 
permanent retirement will not result in 


increase in disability retired pay so as to 
eome within prohibition ia sec. 202(b), 
Career Compensation Act of 1949, 37 
U.S.C. 233(a) and (b) 


Severance 


Less than six months’ service—the legis- 
lative history of disability severance pay 


801 


provisions in sec. 403, Career Compensa- 
tion Act of 1949 indicates congressional 
intent that members of uniformed serv- 
fces with less than six months’ active 
service would not be entitled to severance 
pay, and specific elimination of fractions 
of year or less than six months in com- 
putation of severance pay in 10 U.S.C. 
1212(b) requires conclusion that members 
with less than six months of active serv- 
ice at time of separation are not entitled 
to disability severance pay 


Lump sum on advance voluntary retire- 
ment. (See Pay, lumpsum on advance 
voluntary retirement) 

Submarine duty—absence periods—estab- 
lishment of 30-day limit for payment of 
incentive pay during authorized leaves of 
absence from submarine duty would not be 
unreasonable in view of prolonged patrol 
missions nor inconsistent with sec. 11, 
E.0. No. 10152, which authorizes incentive 
pay to qualified members of uniformed 
services during leaves of absence, and upon 
promulgation of regulation providing 
30-day limit, 15-day limit for incentive 
pay during leaves of absence would no 


longer be for application. 82 Comp. Gen. 
287, modified 


Withholding 
Debt liquidation 


Administrative debts 

Court-martial forfeitures and statutory 
deductions for income tax, F.1.0.A. 
withholdings, U.S. Soldiers’ Home 
deductions, and contributions to 
class Q allotment constitute items 
for deduction from two-thirds of 
total monthly pay of enlisted mem- 
bers of uniformed services before 
collection of administratively de- 
termined debt. 

In liquidation of debts of enlisted 
members of uniformed services re- 
sulting from other than erroneous 
payment—an administratively de- 
termined debt—under 10 U.8.0, 
4837(b), collection may only be made 
from amounts in excess of one-third 
of member’s total pay. 

Court-martial fines 

Maximum amount of monthly basic 
pay of enlisted members of uni- 
formed services which may be 


forfeited by general or special courts- 
martial, when member is not sen- 


tenced to dishonorable or bad 
conduct discharge, is two-thirds of 
member’s basic pay, plus sea or 
foreign duty pay, unless member has 
in effect a class Q allotment, in 
which event that pay will be reduced 


by amount of member’s contribu- 
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tion of class Q allotment and amount 
forfeited may not exceed two-thirds 
of reduced amount. Modified by 
39 Comp. Gen 637 

Provision in 10 U.S.C. 4837(b) reserv- 
ing to enlisted members one-third 
of monthly pay which is immune 
from stoppage for administratively 
determined debts does not limit 
amount of court-martial forfeiture 
that may be adjudged or collected, 
but only prevents deductions from 
pay for debts administratively de- 
termined to be due U.S. in addition 
to court-martial forfeitures and 
amounts otherwise authorized by 
law to be withheld, which would 
reduce member’s pay actually re- 
ceived for any month to less than 
one-third. Modified by 39 Comp. 


The ruling of U.S. Court of Military 
Appeals in U.S. v. Jobe, 27 C.M.R. 
350, 10 U.S8.C.M.A. 276, on Mar. 13, 
1959, that imposition of total for- 
feltures by general court-martial 
without punitive discharge is not 
expressly forbidden by Uniform 
Code of Military Justice has effect 
of declaring sentence of total for- 
feiture of pay and allowances with- 
out punitive discharge a legal 
sentence so that right of service 
member to have reserved one-third 
of pay and allowances for period 
covered by sentence of general court- 
martial to total forfeitures but not 
including punitive discharge is too 
doubtful to warrant payment, and, 
therefore, disbursing officer may not 
effect payment in such cases. 39 
Comp. Gen. 46, modified 

Election of remedies—under 10 U.S.C. 

4837(b), which permits involuntary 

collection of administratively deter- 

mined debts from enlisted members of 


uniformed services to extent that one- 


third of total monthly pay is reserved 
to members, and under act of July 15, 
1954, 5 U.S.C. 46d, which permits 
deductions from basic, special and 
incentive pay in excess of two-thirds 
of member’s pay in order to effect col- 
lection of erroneous payments within 
period or anticipated period of service, 
the Govt. has two remedies for colleo- 
tion of debts and any inconsistencies 
may be obviated by viewing 1954 act as 
governing collection of erroneous pay- 
ments unless affirmative administra- 
tive action is taken to effect collection 
under 10 U.S.C. 4837(b) in which 


Debt liquidation—Continued. 
event member is entitled to receive 
one-third of total pay................. 
Proficiency pay—in liquidation of debts 
of enlisted members of uniformed 
services resulting from erroneous pay- 
ment, and in absence of administrative 
election to effect collection under 10 
U.S.C. 4837(b), one-third of member’s 
special pay, incentive pay, and pro- 
ficiency pay—which is special pay 
under act of July 15, 1954, 5 U.S.C. 
46d—should be paid unless a greater 
deduction is necessary to effect collec- 
tion within anticipated period of active 


Authority—in view of express exemption 
in sec. 10(a), Agricultural Marketing 
Act of 1946, 7 U.S.C. 427i(a), from ap- 
plication of advance payment prohibi- 
tion in 31 U.S.C. 529, payments by 
Dept. of Agriculture for research services 
to be performed by National Academy 
of Sciences will not be regarded as in 
contravention of advance payment pro- 
hibition. 39 Comp. Gen. 71, modified - ... 


Coupon books, etc.—reimbursement for 


coupon books, which are used for pur- 
chase outside of U.S. of gasoline, at re- 


duced prices, for vehicles used for official 


business and which are redeemable for 
cash if unused, is not in violation of ad- 
vance payment prohibition in sec. 3648, 
R.8., 31 U.S.C. 529, which precludes 
payment for work or materials in ad- 
vance of actual or constructive receipt or 
in amount jn excess of value of work or 
materials, provided adequate admin- 
istrative safeguards are maintained 
Public utilities, ete.—sewer service charge 
which is established by local govern- 
ment and required to be paid in advance, 
with penalty if not paid when due, may 
be paid by Federal agency in advance, 
notwithstanding advance payment pro- 


hibition in 31 U.S.C, 529, there being 


little possibility that local government 
will fail to furnish services after payment 
is made and in view of savings to Federal 
Govt. by advance payment of charge... 
Transportation charges—the authority for 
advance payments of travel and trans- 
portation allowances for members of 


uniformed services in sec. 303(a), Career 


Compensation Act of 1949, 37 U.S.C. 253, 
is limited to particular allowances spe- 
cifically enumerated; and, in absence of 
specific authority for advance payments 
of trailer allowances, the advance pay- 
ment prohibition in sec. 3648, R.S., 31 
U.S.C, 529. precludes issuance of regu- 
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lation which would authorize advance U.8.—should prevail; therefore, the pro- 
payments of trailer allowance 659 hibition must be regarded as requiring 
Erroneous—between departments and es- inclusion of cost of transportation in U.S. 
tablishments—Federal agency receiving in sale prices of commissary stores 


additional money from Post Office Dept. POST OFFICE DEPARTMENT 


as result of cashing several postal. money Employees—compensatory time—unused at 
orders for amounts which had been raised time of death. (See Leaves of Absence, 


by purchaser before transmittal to Federal compensatory time, pay equivalent pay- 
agency has received money under mistake ments, death of employee) 
of fact and, like private individual receiv- Leases 


ing something for nothing, when restitu- Limitation exemptions—authority vested 


tion does not result in loss to recipient, the 
Federal agency is required to return addi- 
tional amount to Post Office Dept 

In lieu of taxes. (See States, Federal pay- 
ments in lieu of taxes) 


PAYROLLS 
Deductions—group hospitalization, insur- 
ance, etc. (See Compensation, withhold- 
ing, group hospitalization, insurance, etc.) 
PERSONAL SERVICES 


Private contract v. Government personnel 
Criteria 
An employment contract which pro- 
vides for payment by the month at 
semimonthly intervals, rather than 
for payment of a sum certain for end 
product, and provides for termination 
by either party without regard to 
amount of work completed by termi- 
nation date is not to be regarded as 
lump-sum contract with payments in 
installments at convenicnce of Govt. 
Under employment contract which de- 
scribes services as personal and pro- 
fessional, provides for periodic pay- 
ments based on satisfactory perform- 
ance of services for period for which 
payment is claimed, for termination 
upon written notice, and does not 
make contractor responsible for end 
product, there is established an 
employer-employee relationship rather 
than status of independent contractor. 
POST EXCHANGES, SHIPS’ 
STORES, ETC. 

Contracts—local v. United States purchases— 
transportation costs—the purpose of com- 
missary stores provision in sec. 613, Dept. 
of Defense Appropriation Act, 1960, being 
to require the fixing of commissary prices 
to cover substantial part of costs of oper- 
ation of commissary store system, the 
Statute should be regarded as remedial in 
nature and liberally construed and excep- 
tion as to transportation should be strictly 
construed, so that, in absence of any indi- 
cation in legislative history that phrase 
“excluding all transportation outside 
U.S.” means transportation outside 
boundaries of any state, the usual mean- 
ing—transportation to place without 


in Postmaster General to enter into 
leases without regard to provisions of 
any law, except those specifically appli- 
cable to P.O. Dept., 39 U.S.C. 794f, not 
only exempts Department from general 
statutory limitations such as sec. 322, 
Economy Act of 1932, 40 U.S.C. 278(a), 
which limits cost of repairs and improve- 
ments which may be made to leased 
property to 25% of amount of rent, but 
also precludes application of long-standing 
rule that appropriated funds may not be 
used for permanent improvement of private 
property unless specifically authorized 
by law; therefore, the cost of permanent 
improvements made to premises leased 
for post office quarters from Govt. of 
Virgin Islands for nominal rent may be 
paid from Department’s facilities appro- 
priation 


Repairs, etc. 


In absence of provision in post office lease 
which would obligate the lessor—the 
Govt. of Virgin Islands—to make im- 
provements and repairs to premises 
which are leased at nominal rental on 
year-to-year basis, the cost of improve- 
ments may be paid by P.O. Dept.; 
however, suggestion is made for inclu- 
sion in lease of a provision for reim- 
bursement by lessor of residual value 
of changes at termination of lease, and 
for determination of value of improve- 
ments based on rental rate, lease term 
and whether the changes will enhance 
value of building or be advantageous 


The cost of capital improvements which 
are made to private property leased by 
P.O. Dept. on year-to-year basis for 
planned period of occupancy of con- 
siderable duration should be amortized 
as postal operation expense over entire 
estimated period of lease or period of 
usefulness of improvements, whichever 
is shorter period. 


Mails 
Transportation 


Negotiated contracts 
A change in transportation of mail 
under metropolitan area plan, which 
would involve discontinuance of star 
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route contract and include new ex- 
tended service outside present rail 
operations of railroads through oper- 
ation of motor vehicle freight service 
over highways, may not be regarded 
as substitution by railroads of bus 
transportation service for abandoned 
or curtailed train service so that such 
new service may be contracted for by 
negotiation under authority of 39 
U.S.C, 54la. 


In connection with establishment of 
metropolitan plan for transportation 
and distribution of mail within a 
particular geographical area, the 
discontinuance of transportation of 
mail by rail carriers between certain 
points and substitution of motor 
vehicle freight service to meet new 
delivery schedules may not be re- 
garded as changeover from train to 
highway bus service due to discon- 
tinued or curtailed train service to 
come within negotiation authority 
granted to Postmaster General under 
39 U.S.C. 54la 


Money orders — alteration — Government 
agency receiving additional amount—Fed- 
eral agency receiving additional money 
from Post Office Dept. as result of cashing 
several postal money orders for amounts 
which had been raised by purchaser before 
transmittal to Federal agency has received 
money under mistake of fact and, like 
private individual receiving something for 
nothing, when restitution does not result in 
loss to recipient, the Federal agency is re- 
quired to return additional amount to 
Post Office Dept 

Star route contracts 


Competitive bidding—contracts for trans- 
portation of mail by motor carriers (star 
route contracts), which have long been 
subject of special legislation, which re- 
quired such contracts to be awarded 
after advertising may not now be con- 
sidered contracts for transportation 
services under sec. 321(a), Transporta- 
tion Act of 1940, 49 U.S.C. 65(a), which 
permits the award of contracts for trans- 
portation of household effects and Govt. 
property and supplies without advertis- 
ing, and coverage of mail transportation 
contracts under general advertising 
statutes in 41 U.S.C. 5 and the liberaliza- 
tion of advertising procedures, particu- 
larly with respect to 60-day advertising 
requirement by act of May 1, 1958, may 
not be construed to permit negotiation 
of mail transportation contracts without 


Star route contractse—Continued. 
Pablic liability insurance. 

A system of self-insurance instead of 
commercial insurance to enable star- 
route contractors to comply with 
public liability insurance requirement 
in contracts is matter within adminis- 
trative discretion of Postmaster 


The inclusion of public liability insur- 
ance requirement in star-route con- 
tracts is matter within discretion of 
Postmaster General, and if it is ad- 
ministratively determined that public 
liability insurance requirement to 
cover risks of contractors is necessary 
to performance of star-route contracts 
no legal objection will be made, even 
though the cost of insurance might be 
reflected in contract prices 

To make public liability insurance cover- 
age for star-route contractors a condi- 
tion precedent to renewal of contracts 
and to make price adjustment to 

‘contractors who comply with insur- 
ance requirement prior to renewal 
would be proper in view of act of Aug. 
2, 1946, 39 U.S.C. 434, which was 
enacted to afford star-route contractors 
the benefits of contract renewal and 
compensation adjustment; however, 
it is suggested that amount of insur- 
ance, except for minimum amounts, 
should not be administratively pre- 
scribed and that an express disclaimer 
of Govt. liability provision be included 
in insurance requirement 

PRESIDENT 


Executive orders—conformance to law—in 
absence of provision in Buy American 
Act, 41 U.S.C. 10a, et seq., which specifies 
how unreasonable costs of domestic goods 
shall be determined, the differential per- 
centages established in E.O. No. 10582 to 
give preference to domestic bids may not 
be regarded in contravention of Buy 
American Act 

PROPERTY 
Private 
Federal funds for repair, etc. 
Justification 
Amortization 
Authority vested in Postmaster 
General to enter into leases with- 
out regard to provisions of any 
law, except those specifically ap- 
plicable to P.O. Dept., 39 U.S.C. 
794f, not only exempts Depart- 
ment from general statutory 
limitations such as sec. 322, 
Economy Act of 1932, 40 U.S.C. 
278(a), which limits cost of repairs 
and improvements which may be 
made to leased property to 25% of 
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amount of rent, but also precludes 
application of long-standing rule 

that appropriated funds may not 

be used for permanent improve 

ment of private property unless 
specifically authorized by law; 
therefore, cost of permanent im- 
provements made to premises 

leased for post office quarters from 

Govt. of Virgin Islands for nominal 

rent may be paid from Depart- 

ment’s facilities appropriation. - - 

The cost of capital improvements 
which are made to private prop- 

erty leased by P.O. Dept. on 
year-to-year basis for planned 

period of occupancy of consider- 

able duration should be amortized 

as postal operation expense over 

entire estimated period of lease or 

period of usefulness of improve- 


ments, whichever is shorter 
ND in tintnsnctiinntinsawiintindnae 
Public 
Damage, loss, etc. 


Carrier’s liability—evidence—air trans- 
portation costs which were incurred in 
shipment of replaced construction ma- 
terial lost or damaged beyond repair 
in derailment on Alaska Railroad so 
replaced material could reach con- 
struction site before adverse weather 
conditions began may not be regarded 
as cost incident to urgent or special 
condition which was within knowledge 
of Alaska Railroad at time of accept- 
ance of rai] shipment to make carrier 
liable, even though Railroad had 
knowledge of character and use of 
material and general knowledge of 
when adverse construction weather 
would begin; therefore, in absence of 
actual communication to Railroad of 
importance of prompt delivery the 
consequences of delay, air transporta- 
tion costs are not foreseen or antici- 
pated expenses to be natural and 
probable consequences of breach of 
contract for shipment within definition 
of general damages to make Railroad 


Debt collection—small amounts—to per- 
mit or require Govt. agencies not to 
report loss or damage to Govt. prop- 
erty while in possession of carriers as 
required on Govt. bill of lading 
form, when such loss or damage 
claims are less than $10 and the col- 
lection procedure might result in costs 
greater than amount of claim, would be 
tantamount to requiring Govt. agents 
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Public—Continued. 
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to make false certifications concerning 
Govt. property which may not be 
legally permitted; therefore, in accord- 
ance with the agencies’ responsibility 
for Govt. property and since most of 
evaluation costs are incurred in deter- 
mination that loss or damage amount 
is $10 or less, loss or damage reports 
must continue to be made and collec- 
tion of amounts due must be made by 
deduction from carrier’s bill. ......... 
Surplus— disposition at fair market value— 
buildings and improvements on land 
acquired by Govt. which were not re- 
moved by former owners, in accordance 
with right acquired under stipulation 
and court order for which they paid 
salvage value, at time Govt. is ordered 
to sell property are part of interest Govt. 
has to sell, contingent upon right of 
removal, and if former owners desire to 
exercise repurchase right such buildings 
and improvements must be purchased; 
and in determination of value of prop- 
erty, it is suggested that price be based 
on fair market value of property as unit 
(land with standing buildings and im- 
provements attached), less current fair 
market value of right of removal_....... 


PUBLIC BUILDINGS 


Construction — appropriation availability— 
what constitutes building, etc.—a testing 
facility which will be used for radiation 
protection of personnel on mineral research 
project, and which will consist ofa well with 
chamber surrounded by heavy density 
concrete walls with special viewing and 
control devices, is not to be regarded as a 
building in ordinary sense of the word nor 
as public improvement within scope of 
sec. 3733, R.S., 41 U.S.C. 12, to require 
specific appropriation; therefore, acqui- 
sition of such facility by contract may be 
considered comparable to procurement of 
other equipment for research projects and 
funds appropriated to Bur. of Mines for 
conservation and development of mineral 
sources may be used for costs of facility.... 

Repairs, etc. 

Appropriations 
Replacement of building—expenditures 
for replacement of building entirely 
destroyed by fire, using same site and 
foundation, may not be regarded as 
expenses for work incident to “repair” 
or “maintenance” of buildings, which 
terms have been defined as to make 
over, to restore to a good or sound 
state, to preserve or keep in existing 
state or condition, to prevent decline; 
therefore, such expenses may not be 
charged to appropriation for “‘improve- 
ment and care of grounds and repair to 
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Repairs, ete.—Continued. 
Appropriations— Continued. 
baildings” but must be charged to 
appropriation for “land and struc- 


Page|] PUBLIC LANDS 


Buildings and improvements—failure of 


former owners to remove—interest of 
Gevernment—buildings and improve- 
ments on land acquired by Govt. which 
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Si ccnccesiiciaaisihatgtaiinaiisanaiasaaiial —- TH were not removed by former owners, in 
Specific authorizatione—the provision in accordance with right acquired under 
Independent Offices Appropriation stipulation and court order for which they 
Act, 1950, making funds available to paid salvage value, at time Govt. is ordered 
carry out Federal Civil Defense Act to sell property are part of interest Govt. 
of 1950, together with authority in has to sell, contingent upon right of re- 
sec. 201(h) of the act, for renovation of moval, and if former owners desire to 
facilities for civil defense, satisfies exercise repurchase right such buildings 
requirement in sec. 3733, R.S., 41 and improvements must be purchased; 
U.8.C. 12, which precludes execution and in determination of value of property, 
of contracts for public improvements it is suggested that price be based on fair 
in absence of specific appropriation; market value of property as unit (land 
therefore, 1959 funds may be used to with standing buildings and improve- 
reimburse GSA for work incident to ments attached), less current fair market 
rehabilitation of training center...... 723 value of right of removal................... a 
Manicipal service chargee—charges by PUBLIC UTILITIES 
municipality for sewer connections inct- Advance payment. (See Payments, advance, 
Se ae ease S| pate 
considered to be special assessment or PURCHASES 
tax levied against Federal Govt. con- Blind-made products—appropriation obliga- 
trary to its constitutional immunity but tion. (See Appropriations, obligation, 
are instead charges for privilege of con- section 1311, Supplemental Appropriation 
necting building with municipally Act, 1955, orders on non-Government 
owned sewer presumably to be applied agencies) 
to cost of sewer construction and, there- Foreign products 
fore, are properly for payment by Govt., Buy American Act. (See Buy American 
notwithstanding construction is incident Act) 
to Sngeeseeients ap Coeinpnes Sem Merchant Marine Act restriction—the 
new construction and that payment is ; 
phrase ‘‘so far as practicable’’ in require- 
required by municipal ordinance to be 
deposited into sewer construction ment for use of American products in 
hie CRO ale Aaa oF 363 construction of vessels using construc- 
tion-differential subsidy aid in sec. 
PUBLIC HEALTH SERVICE 805(a), Merchant Marine Act, 1936, 
Commissioned personnel—overpayment of 46 U.S.C. 1155(a), is, in absence of any 
per diem allowance for quartere—a special indication of legislative intent to the 
per diem allowance for quarters paid to contrary, to be construed as modification 
PHS commissioned officers stationed in of rigid requirement for exclusive use 
Alaska at same time such members with of American products and to permit 
dependents were occupying Govt. quarters administrative discretion in those areas 
on rental basis, or without dependents had where facts justify purchase of foreign 
rental quarters available, is in contraven- components for domestically manu- 
tion of sec. 303(b), Career Compensation factured equipment; therefore, purchase 
Act of 1949, and regulations which preclude of American manufactured vessel gyro- 
housing allowances when Govt. quarters compass system which contains a com- 
are assigned or occupied jointly by member ponent of foreign manufacture would 
and dependents and which require rental not violate statutory requirement in 
quarters to be considered ‘‘Govt. quarters” view of representation that it is imprac- 
within prohibition; nor are the allowances tical to redesign equipment or to produce 
733 


CORIO BA Ui Bivrcciecccncemctinncenen 
QUARTERS 
Government-furnished. (See Housing, Gov- 
ernment-furnished quarters) 
QUARTERS ALLOWANCE 


Claims for period when deductions not 
made—enlisted member of uniformed serv- 
ices whose discharge did not terminate 
active duty status because member was 


proper under the act of July 2, 1945, 37 
U.S.C. lila, which permitted occupancy 
of housing facilities without deprivation 
of “‘money allowances,”’ such term having 
reference to quarters allowance and having 
no application to station per diem, there- 
fore, since the members paid an amount 
as rental less than the quarters allowance, 
the payments were erroneous and collec- 
CR Te i iscteicinidtnsnntarcevemneiac 
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QUARTERS ALLOWANCE—Con. 
hospitalized for new disability prior to ef- 


Page| QUARTERS ALLOWANCE—Con. 
Government quarters—Continued. 


Page 


fective date of discharge, which required 
abatement of discharge action, is consid- 
ered to have been in active duty status and 
in receipt of active duty pay to be entitled 
to subsistence allowance because rations 
in kind were not available, to credit for 
basic allowance for quarters in event class 
Q allotment requirement is waived under 
37 U.S.C. 252(j), and to accrued annual 
leave until subsequent placement on tem- 
porary disability retirement list 

College attendance—prohibition—a period be- 
tween permanent duty assignments when 
members of uniformed services, without 
dependents, are permitted to attend civil- 
ian colleges to complete studies to qualify 
for baccalaureate degrees must be regarded 
as either period of temporary duty or pe- 
riod of leave of absence within meaning of 
sec. 192, Deficiency Appropriation Act, 
1950, 37 U.S.C. 320, which prohibits re- 
ceipt of quarters allowance by members 
without dependents for any period in 
travel or leave status between permanent 
duty stations; and, therefore, such mem- 
bers are prohibited from receiving quar- 
ters allowance while attending civilian 
colleges between permanent duty assign- 


Commencement and terminstion—detach- 


ment and reporting days—a regulation to 
authorize quarters allowance to members 
of uniformed services for day on which 
member reports to new station, in case of 
members who are not paid quarters allow- 
ance on day of detachment from old sta- 
tion, would be proper under sec. 302(e) of 
Career Compensation Act of 1949, 37 
U.S.C. 252(e), which authorizes promulga- 
tion of uniform regulations, provided that 
regulations do not authorize quarters al- 
lowance for both day of detachment and 
day of assignment of quarters at new sta- 


Dependents—children—school attendance— 
a member of uniformed services, with de- 
pendents, who is not assigned to and does 
not occupy Govt. quarters or housing fa- 
cilities under jurisdiction of uniformed 
services, even though member’s depend- 
ents are occupying Govt. quarters not 
designated as family type quarters—as for 
example, member’s son who occupies dor- 
mitory quarters at overseas Air Force 
school—is entitled to basic quarters as a 
member with dependents. 38 Comp. 
Gen. 489, modified 
Government quarters 
Officers’ clubs, messes, ete.—while apart 
ment quarters which are voluntarily oc- 
cupied by Army officer and dependent 
for nominal service charge at Officers’ 
Open Mess, which has some sleeping fa- 
cilities primarily for accommodation of 
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Marriage validity. 
Nonoccupancy for personal reasons 


visitors, until officer is assigned perma- 
nent quarters are not strictly considered 
to be public quarters constructed or des- 
ignated for assignment to and occupancy 
without charge, they are, nevertheless, 
public quarters under jurisdiction of 
Army and as such “guest housing” 
within purview of par. 54-47, Army 
Regs. 37-104, which prohibits payment 
of basic allowance for quarters for de- 
pendents when such quarters are occu- 
pied by service members and families 
on voluntary basis for other than social 


Subleasing 
A member of uniformed services who is 
entitled to receive quarters allowance 
while occupying defense housing fa- 
cilities on rental basis may sublet quar- 
ters to another member of uniformed 
services and whether or not sublessee 
pays any rental charge, the members 
fiessor and sublessee) would not lose 
right to quarters allowance 
Defense housing units which are occu- 
pied by military and civilian personnel 
on rental basis pursuant to authority 
in Lanham Act of Oct. 14, 1940, 42 
U.S.C, 1521, et seg., may be sublet to 
military personnel on rental basis dur- 
ing periods of temporary absence and 
determination of amount of rent under 
sublease is matter between the parties, 
there being no privity between sub- 
lessee and Govt. as original lessor 
The occupancy by members of uni- 
formed services on rental basis of quar- 
ters, which are classified as inadequate 
under sec. 407(a), act of Aug. 30, 1957, 
42 U.S.C. 1594j(a), gives rise to land- 
lord and tenant relationship between 
Govt. and lessor so that lessor could 
sublet quarters to another member of 
uniformed services on rental basis 
without loss of quarters allowance... 
Two calendar days—under quarters allow- 
ance provisions in sec. 302, Career Com- 
pensation Act of 1949, occupancy of 
hotel-type Govt. quarters for portions 
of two calendar days—one night—by 
member of uniformed services and his 
dependents does not require that the 
member lose entitlement to quarters 
allowance for two days, and a regulation 
which would require loss of quarters 
allowance for only one day would be 
proper under the act 


(See Husband and Wife) 


Adequacy determination 
A certificate by coinmanding officer of 
nonavailability of quarters which 
accompanied a claim for quarters 
allowance for officer, who prior to 
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QUARTERS ALLOWANCE—Con. 

Nonoccupancy for personal reasons—Con. 
Adequacy determination—Continued. 

vacating bachelor quarters and mov- 
ing off base was advised of determina- 
tion that adequate quarters, were avail- 
able in new officer quarters, is not con- 
clusive upon accounting officers under 
quarters allowance provisions in sec. 
802, Career Compensation Act of 1949, 
in view of facts which clearly establish 
availability and adequacy of Govt. 
quarters, so that the maintenance of 
quarters off base must be regarded as 
for officer’s convenience and precludes 
payment of quarters allowance 

Quarters allowance claims under sec. 
302(b), Career Compensation Act of 
1949, 37 U.S.C. 252(b), which pre- 
cludes payment of quarters allowance 
to members of uniformed services 
assigned to Govt. quarters or housing 
appropriate to grade or rank and ade- 
quate for themselves and dependents, 
are for determination on basis of facts 
in each case rather than on basis of 
specific administrative authorization 
or certification that is contrary to 
actual facts, and although contempora- 
neous authorization or certification 
by proper authority of quarters avail- 
ability or adequacy usually is con- 
sidered to be the best evidence of facts, 
it is not conclusive where facts are 
otherwise established. 

Occupancy of quarters—rental basis—as 
precluding other allowances—a special 
per diem allowance for quarters paid to 
PHS commissioned officers stationed in 
Alaska at same time such members with 
dependents were occupying Govt. quarters 
on rental basis, or without dependents 
had rental quarters available, is in contra- 
vention of sec. 303(b), Career Compensa- 
tion Act of 1949, and regulations which 
preclude housing allowances when Govt. 
quarters are assigned or occupied jointly 
by member and dependents and which 
require rental quarters to be considered 
“Govt. quarters” within prohibition; nor 
are the allowances proper under the act of 
July 2, 1945, 37 U.8.0. 11la, which per- 
mitted occupancy of housing facilities 
without deprivation of “money allow- 
ances” such term having reference to 
quarters allowance and having no appli- 
cation to station per diem; therefore, since 
the members paid an amount as rental 
less than the quarters allowance, the pay- 
ments were erroneous and collection is 


Record corrections—fact that enlisted mem- 
ber of uniformed services, whose records 
have been corrected under 10 U.S.C. 1552 
to place him in active duty status for 
period when he was not in service, could 


Page | QUARTERS ALLOWANCE—Con. 


not have been issued contemporaneous 
orders authorizing monetary allowances 
in lieu of quarters and subsistence in kind 
for period does not afford basis for denial 
of such allowances; therefore, since mem- 
ber could not have been furnished quarters 
in kind during period payment of quarters 
allowance may be made and while he may 
not be considered in separate rations 
status for period when rations in kind 
could not legally have been furnished, 
member is entitled to daily subsistence 
allowance at rate prescribed for enlisted 
members when rations are not furnished... 


Travel status—a period between permanent 
duty assignments when members of uni- 
formed services, without dependents, are 
permitted to attend civilian colleges to 
complete studies to qualify for baccalau- 
reate degrees must be regarded as either 
period of temporary duty or period of 
leave of absence within meaning of sec. 
102, Deficiency Appropriation Act, 1950, 
.87 U.S.C. 320, which prohibits receipt of 
quarters allowance by members without 
dependents for any period in travel or 
leave status between permanent duty 
stations; and, therefore, such members 
are prohibited from receiving quarters 
allowance while attending civilian colleges 
between permanent duty assignments 


RATIONS COMMUTATION PAY- 


MENTS 


Authorization—evidence—a determination 
that messing facilities were not available 
for airmen of a particular detachment who 
were not accompanied by dependents, 
even though more than two-thirds of 
married airmen could have been furnished 
meals in available messing facilities along 
with unmarried airmen who were required 
to use Govt. messing facilities, is a deter- 
mination based on airmen’s dependency 
or marital status rather than on facts 
which establish that it was impracticable 
for Govt. to furnish subsistence in kind; 
therefore, such determination may not be 
recognized to support subsistence pay- 
ment at rates authorized when rations in 
kind are not available 


Record corrections—fact that enlisted mem- 
ber of uniformed services, whose records 
have been corrected under 10 U.S.O. 1552 
to place him in active duty status for 
period when he was not in service, could 
not have been issued contemporaneous 
orders authorizing monetary allowances 
in lieu of quarters and subsistence in kind 
for period does not afford basis for denial 
of such allowances; therefore, since mem- 
ber could not have been furnished quarters 
in kind during period payment of quarters 
allowance may be made and while he may 
not be considered in separate rations status 
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RATIONS COMMUTATION PAY= Page| REGULATIONS—Continued. 
MENTS—Continued. Uniformity—Continued. 
for period when rations in kind could not for both day of detachment and day of 
legally have been furnished, member is assignment of quarters at new station... 
entitled to daily subsistence allowance RETIREMENT 
at rate prescribed for enlisted members Civilian 
when rations are not furnished Deductions for debt liquidation—the pur- 


REGULATIONS chase by employees who are covered by 
Uniformity position schedule surety bonds under 6 


One of the primary purposes of Federal 
Property and Administrative Services 
Act of 1949 being establishment of uni- 
form systems and procedures, executive 
agencies subject to act, except those 
agencies whose programs are specifically 
exempt to extent that compliance would 
impair or affect programs, may not unt- 
laterally determine not to follow proce- 
dures prescribed in Federal Procure 
ment Regulations. ...... sthoneasesanace 

Provision in sec. 602(d)(12) of Federal 
Property and Administrative Services 
Act of 1949, which exempts TVA from 
application of the act when compliance 
would impair or affect any authority of 
TVA with respect to any property ac- 
quired in connection with its programs 
of processing, manufacture, production, 
or force account construction, does not 
permit TVA to determine unilaterally 
not to follow particular regulation pre- 
scribed for executive agencies because of 
difference of opinion as to merits of regu- 
lation, but act requires that TVA coop- 
erate and utilize uniform regulations ex- 
cept where they are not consistent with 
or adaptable to their operations because 
of some feature peculiar to their func- 
tions and different from those of other 
agencies 

Although lack of uniformity among pro 
curement agencies with respect to bid- 
ders’ qualification determinations is un- 
desirable, the statutes which require 
advertising and award based upon most 
advantageous bid submitted by respon- 
sible bidder were enacted for benefit and 
protection of Govt. and do not confer any 
enforceable rights upon bidders; there- 
fore, the determination of bidder’s re- 
sponsibility by one agency may not be 
invoked in refutation of prior determina 
tion by different agency that same bid- 
der is lacking in responsibility 

A regulation to authorize quarters allow- 
ance to members of uniformed services 
for day on which member reports to new 
station, in case of members who are not 
paid quarters allowance on day of de- 
tachment from old station, would be 
proper under sec. 302(e) of Career Com- 
pensation Act of 1949, 37 U.S.C. 252(e), 
which authorizes promulgation of uni- 
form regulations, provided that regula- 
tions do not authorize quarters allowance 


U.S.C. 14 of supplemental coverage, at 
own expense, under agreements which 
preclude employee from voluntarily set- 
tling any claim under bond without con- 
sent of surety does not warrant any de- 
parture in mandatory debt liquidation 
withholding procedure under 5 U.S.C. 
82, 27 Comp. Gen. 703, inevent employee 
is indebted to Govt. when terminated; 
therefore, agency may not place amounts 
due employee in suspense account until 
conclusion of negotiations with surety 
under agreement but must immediately 
set off against debt any amounts due em- 
ployee and request CSC to set off retire- 
ment funds for any balance unless em- 
ployee is subject to deferred retirement 
provisions of 5 U.S.C. 2258 requiring an- 
nuity election by employee prior to set- 


Disability—right—an administrative ac- 
tion in separating employee, who at time 
was disabled due to mental condition, 
without first applying for disability re- 
tirement on his behalf or without advis- 
ing employee of eligibility for disability 
retirement is in derogation of obligation 
of employing agency to secure and pre- 
serve benefits to which employee is en- 
titled and constitutes basis for setting 
aside separation action, therefore separa- 
tion may be regarded as invalid and rec- 
ords corrected to show retirement for dis- 
ability; however, any retirement benefits 
based on record correction are for deter- 
mination by CSC 

Reemployment 
Annuity deductions 

A civil service retired annuitant who 
is reemployed under contract which 
establishes employer-employee rela- 
tionship rather than independent 
contractor status is to be considered 
as “employed” in “appointive” posi- 
tion within meaning of sec. 13(b), 
Civil Service Retirement Act, 5 
U.S.C. 2263, for annuity deductions, 
in view of long-standing interpreta- 
tion of word “appointed” as bringing 
persons employed under contract 
under statutory prohibitions, or re- 
strictions, applicable to reemployed 
annuitants, and in absence of evi- 
dence of congressional intent that 
word “appointive’’ in sec. 13(b) was 
used in more restrictive sense than 
similar words in former statutes.... 
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Continued. 


RETIREMENT—Continued. 
Civilian—Continued. 


Reemployment—Continued. 
Annuity deductions—Continued. 

In view of specific provisions in secs. 
5and 7, act of Sept. 2, 1957, P.L. 85- 
262, 71 Stat. 588 and 589, which deal 
with exemptions from laws affecting 
employment of persons by Lincoin 
Sesquicentennial Commission, term 
“services” in sec. 4 of act, which 
confers broad discretionary powers 
on Commission in procurement of 
“supplies, services and property” 
without regard to laws and pro- 
cedures applicable to Federal agen- 
cies, does not have reference to 
personal services; therefore, in ab- 
sence of invocation of authority in 
sec. 4 to exempt civil service retired 
annuitant who was employed under 
contract by Commission from an- 
nuity deduction provisions in sec. 
13(b), Civil Service Retirement Act, 
5 U.8.0. 2263, together |with fact 
that such deductions were made, an 
employee’s compensation must be 
regarded as subject to annuity de- 


ROADS, TRAILS AND BRIDGES 
Construction 
Federal-aid highway program 
control—towns—the term 
“tnoorporated municipalities” as used 
in highway advertising control exemp- 


tion in 23 U.S.C. 131(b), which ex- 
cludes highways traversing commer- 
cial and industrial zones within 
boundaries of incorporated munici- 
palities, is construed to include incor- 
porated towns in view of general 
meaning of “municipal” as applicable 
to towns, cities, and incorporated 
villages and in light of legislative 
history which shows congressional 
intent that regulatory prerogatives of 
incorporated municipalities are not 


Toll reimposition prohibition 
Although principle in 38 Comp. 
Gen. 495, that use of Federal-aid 
highway funds for landscaping 
roads which are not exclusively 
used for access to bridge, does not 
constitute use of Federal funds 
for construction of bridge approach 
within meaning of restriction 
against imposition of bridge tolls, 
its application depends on whether 
landscaping primarily benefited 
approach roads—a factual matter 
in dispute—therefore, in absence 
of judicial determination, the 


Construction—Continued. 
Federal-aid highway program—Con. 
Refunds, transfere—Continued. 

Toll reimposition prohibition—Con. 
administrative view that prohibt- 
tion is not applicable to particular 
project will not be questioned. 
38 Comp. Gen. 495, modified 

Federal grants made by Federal 
Emergency Adm. of Public Works 
or Public Works Adm., pursuant 
to secs, 202 and 203 of National 
Industrial Recovery Act for 
public works project, including 
construction and repair of public 
highways and parkways, are sepa- 
rate and distinct from grants made 
by Bur. of Public Roads to state 
highway departments under sec. 
204 whic> contains restriction 
against imposition of tolls on 
bridges constructed from sec. 204 
grants; therefore, public works 
grant for construction of bridge 
project is not subject to tolls re- 
striction applicable to Federal-aid 
highway funds. 

The restriction in sec. 204(g), Na- 
tional Industrial Recovery Act 
against imposition of tolls is condi- 
tion subsequent to expenditure of 
Federal funds, and determination 
of whether restriction attaches to 
particular expenditure of Federal- 
aid highway funds is within juris- 
diction of Comptroller General and 
such decision is binding on execu- 
tive branch of Govt 


State roads—improvement—in absence of 


any indication in Senate document detail- 
ing plans for a river improvement project 
that construction of access roads outside 
project or improvement of similarly 
situated State public road was contem- 
plated, the use of public works appropria- 
tion which is available solely for “projects 
authorized by law” for necessary improve- 
ments to state public road used for access 
to project by Govt. personnel would be in 
contravention of prohibitory statutes— 
secs. 3678, 3679 and 3733, R.S., 31 U.S.0, 
628, id. 665, and 41 U.S.C. 12—which 
require appropriations to be applied solely 
to objects for which they are made, pre- 
clude execution of contracts in advance of 
appropriation without authorization and 
prohibit contracts for public improve- 
ments unless funds are specifically appro- 


line, Oregon, Federal roads) 
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Advance payment—sewer service charge 
which is established by local government 
and required to be paid in advance, with 
penalty if not paid when due, may be 
paid by Federal agency in advance, not- 


to States or institutions originally 
made in 1959 pursuant to sec. 7(d), 
Small Business Act, 15 U.S.C. 636(d), 
may not be charged to 1959 funds but 
must be charged to 1960 funds subject 


SALES Page | SEWERS—Continued. Page 
Bids—deposite—sufficiency—a bid deposit Service chargee—Continued. 
which was not in an amount sufficient to withstanding advance payment prohibi- 
cover all items of surplus Govt. property tion in 31 U.S.C. 529, there being little 
bid upon as required by invitation, but possibility that local government will 
which was sufficient to cover those items fail to furnish services after payment is 
and quantities on which bidder was made and in view of savings to Federal 
eligible high bidder, does not require Govt. by advance payment of charge.... 285 
rejection of bid for insufficient bid security Housing project liability—provision for 
when invitation does not contain limita- payment of charges for public services 
tion on minimum quantities which may (garbage and trash collection, sewer con- 
be purchased and when awards to several nections, etc.) furnished to low rent 
bidders are contemplated................. 617 housing projects by municipalities or 
SCHOOLS, COLLEGES, ETC. — a a _ 
in in Housing Act o! \ lhe 
(See Colleges, Schools, Ete.) 86-372, approved Sept. 23, 1959, which 
SEAMEN added subsec. (10) to sec. 15 of U.S. 
Suits—costs. (See Courts, costs, Govern- Housing Act of 1937, 42 U.S.C, 1415, may 
ment liability. seamen) be given retroactive effect in view of 
SET-OFF oe _— — be drawn oe 
legislative history so that amounts whic 
— _ due pee on oun have been or may be paid by local hous- 
‘ ars ‘ Site se hone b ees ing authorities for public services fur- 
a pn: covets Mec i = ee nished prior to enactment of Housing 
outs tweaks cae’ ce C. 14 of su Act of 1959 need not be objected to by 
me, cae a Public Housing Admin., provided that 
plemental coverage, at own expense, under : ; . 
housing agreements did not require 
agreements which preclude employee from ; : 3 
: particular municipality to furnish serv- 
voluntarily settling any claim under bond e 
. $008 WEIS GRO ccccccttttinkioconne 286 
without consent of surety does not warrant 
: Liability 
any departure in mandatory debt liquida- . ; : 

: Sewer service charges which are estab- 
tion withholding procedure under 5 U.S.C. eed tee. tocel .goeemenet end 
82, 27 Comp. Gen. 703, in event employee aeaaieel be = i. aaniteiin. te 
is indebted to Govt. when terminated; q : q your 

advance, with penalty if not paid 
therefore, agency may not place amounts statin dine nanieiiheinionmunamieiile 
due employee in suspense account until : A : 
conclusion of negotiations with surety = es oe ee are =— 
under agreement but must immediately ee ee nage “ 
set off against debt any amounts due saennann Seana a . om 
employee and request CSC to set off re- 7 bey, 
tirement funds for any balance unless penalty charge which fs integral part 
employee is subject to deferred retirement — cee 
provisions of 5 U.S.C. 2258 requiring an- pay’ ser q y 
nuity election by employee prior to set-off 203 charge is not paid in advance. ......... 285 
ouitaas Se ae Fi Charges for connections to municipal 
* eae : o soms, ven- sewer, incident to construction of 
ture having characteristics of limited improvements to Federal Govt. build- 
partnership, the laws of partnership are ing, under contract which requires 
for application; therefore, general rule contractor to pay all fees and charges 
that, in action by partnership to recover a for connections to outside services and 
debt, defendant cannot set off individual for use of property outside the site 
debt due him by one member of firm is for must be regarded as obligation of con- 
application to Federal tax debt of one of aa tht tle eR 363 
: i ; ae 
parties to jotnt venture engaged in per SMALL BUSINESS ADMINISTRA- 
formance of Govt. contract which debt TION 
arose independently of contract so that Cont siaiilien de etiall icaaiéis éien 
debt must be regarded as that of individual a Gwe NGlatients: ‘eewes, cna 
rather than joint venture, and amounts parseee: . 5 
due joint venture under contract may not businass concerns) 
: Research grante, etc. 
be applied to tax debt......... Ghblintnaiaiae 438 
Appropriation availability 
SEWERS Amendments in 1960 to change scope of 
Service charges Federal research and counseling grants 
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SMALL BUSINESS ADMINISTRA- Page| STATES 


TION—Continued. 
Research grants, etc.—Continued. 
Appropriation availability—Continued. 
to any new statutory limitations which 
may not have been applicable to 


Federal research and counseling grant to 
state or institution under sec. 7(d), 
Small Business Act, 15 U.S.C. 636(d), 
which provides that only one grant 
shall be made to a State in any one 
year, may not be amended during year 
in which grant is made to change scope 
or increase amount of original grant, 
nor may a new grant to a State be 
made in subsequent year in which 
amendment to original grant is made 
and charged to that year’s appropria- 


Revolving fund—interest—payment of inter- 
est on net expenditures from SBA revolv- 
ing fund, as required under sec. 4(c), Small 
Business Act, 15 U.S.C. 633(c), is regarded 
as operating expense item stemming di- 
rectly from performance of purposes for 
which fund was established and is not to be 
regarded as disbursement from fund out- 
side purposes of Small Business Act and 
Small Business Investment Act, 1958, so 
as to be excluded in determining net 
amount of cash disbursements from fund... 


SOCIAL SECURITY 


Old-Ageand Survivors Insurance Trust Fund 
Administrative expenses availability 

Funds of Bur. of Old-Age and Survivors 
Insurance made available for expendi- 
ture from Federal Old-Age and Survi- 
vors Insurance Trust Fund are not 
available to reimburse GSA for pur- 
chase, installation, and servicing of 
air-conditioning equipment in feder- 
ally owned buildings when GSA has 
not budgeted for such expenditures be- 
cause GSA has responsibility for air- 
conditioning buildings under its con- 
trol and, in absence of specific statutory 
authority therefor, an agency’s funds 
are not available for such purpose-_-_.. 
Inasmuch as Bur. of Old-Age and Sur- 
vivors Insurance budgets for cost of 
leased space, including cost of main- 
taining and servicing such space, and 
finances such expenditures from Fed- 
eral Old-Age and Survivors Insurance 
Trust Fund and GSA does not include 
in its budget funds for leased space oc- 
cupied by the Bureau, funds of Bureau 
may be used to reimburse GSA for pur- 
chase, installation, and servicing of air- 
conditioning in non-federally-owned 
leased space, provided that it is ad- 
ministratively determined that air- 
conditioning would be in interest of 


Federal aid, grants, etc. 
Amendment, etc. 


Appropriation availability 

Amendments in 1960 to change scope 
of Federal research and counseling 
grants to States or institutions orig- 
inally made in 1959 pursuant to sec. 
7(d), Small Business Act, 15 U.S.C. 
636(d), may not be charged to 1959. 
funds but must be charged to 1960 
funds subject to any new statutory 
limitations which may not have been 
applicable to original grant. 

Federal grant which is made in one 
fiscal year based upon specific objec- 
tives and estimates of project costs 
gives rise to definite and maximum 
obligation of U.S. and the enlarge- 
ment of grant beyond original scope 
creates additional obligation and 
must be regarded as new grant 

Federal research and counseling grant 
to state or institution under sec. 
7(d), Small Business Act, 15 U.S.C. 
636(d), which provides that only 
one grant shall be made to State in 
any one year, may not be amended 
during year in which grant is made 
to change scope or increase amount 
of original grant, nor may a new 
grant to a State be made in subse- 
quent year in which amendment to 
original grant is made and charged 
to that year’s appropriation 


Federal payments in lieu oftaxes 
Municipal service reimbursement—provi- 


sion for payment of charges for public 
services (garbage and trash collection, 
sewer connections, etc.) furnished to low 
rent housing projects by municipalities 
or other local government agencies con- 
tained in Housing Act of 1959, P.L. 86- 
372, approved Sept. 23, 1959, which added 
subsec. (10) to sec. 15 of U.S. Housing 
Act of 1937, 42 U.S.C. 1415, may be given 
retroactive effect in view of implication 
which must be drawn from legislative 
history so that amounts which have been 
or may be paid by local housing authori- 
ties for public services furnished prior to 
enactment of Housing Act of 1959 need 
not be objected to by Public Housing 
Admin., provided that housing agree- 
ments did not require particular municl- 
pality to furnish services without charge. 


Reconstruction Finance Corporation prop- 


erty transferred to other Government 
agencies 
Property use 

Although use of real property, which 
was subject to State and local taxes 
when transferred from RFC to other 
Federal agencies, for governmental 
purposes is not sufficient in itself to 
bring property within tax exemption 





1002 INDEX DIGEST 


STATES—Continued. 
Federal payments in lieu of taxes—Con. 


Page | STATES—Continued. 
Federal-state conflict—Continued. 


Reconstruction Finance Corporation prop- 
perty transferred to other Government 
agencies— Continued. 

Property use—Continued. 

provisions in sec. 704(b), act of 
Aug. 12, 1955, 40 U.8.C. 524(b), such 
governmental use must be con- 
sidered with specific uses described 
in sec. 704(b)(1), (2) and (3) of act; 
hence, only if office buildings and 
facilities for governmental pur- 
poses are used or held primarily for 
rendition of service to or on behalf 
of local public may properly be 
considered tax exempt under sec. 
SR GIG. -scendacstcccsccucce 

When one of three Federal agencies, 
which jointly occupy former RFC 
property consisting of 23.3 acres of 
land and two buildings, uses 69% 
of total square footage of property 
including 16.7 acres of land and one 
building, for purpose which is con- 
sidered to be for benefit of local 
public within meaning of tax ex- 
emption provisions in subsec. 704(b) 
(3) and (4) of act of Aug. 12, 1955, 
40 U.S.C. 524(b)(3) amd (4), even 
though preponderance of building 
space is used by other agencies for 
governmental purposes which do 
not render property tax exempt, 
the property must be considered as 
whole and, therefore, tax exempt so 
that payments in lieu of taxes may 
not be made 


Federal-state conflict 


Constitutional immunity—charges by 
municipality for sewer connections 
incident to improvements being made 
to Federal Govt. building are not to be 
considered to be special assessment or 
tax levied against Federal Govt. con- 
trary to its constitutional immunity 
but are instead charges for privilege of 
connecting building with municipally 
owned sewer presumably to be applied 
to cost of sewer construction and, there- 
fore, are properly for payment by Govt., 
notwithstanding construction is incident 
to improvements as distinguished from 
new construction and that payment is 
required by municipal ordinance to be 
deposited into sewer construction 
account 

Services v.taxes 
Sewer service charges which are estab- 

lished by local government and re- 
quired to be paid quarterly in advance, 
with penalty if not paid when due, 
are not taxes or assessments so that 
Federal agencies could invoke consti- 
tutional immunity, but rather are 


Services v. taxes—Continued. 

charges for service which Federal 
agencies may not refuse to pay, and 
penalty charge which is integral part 
of rate structure applicable to all users 
is for payment when quarterly sewer 
charge is not paid in advance 

Charges by municipality for sewer 
connections incident to improvements 
being made to a Federal Govt. build- 
ing are not to be considered to be a 
special assessment or tax levied against 
Federal Govt. contrary to its consti- 
tutional immunity but are instead 
charges for privilege of connecting 
building with municipally owned 
sewer presumably to be applied to 
cost of sewer construction and, there- 
fore, are properly for payment by 
Govt., notwithstanding construction 
is incident to improvements as dis- 
tinguished from new construction and 
that payment is required by municipal 
ordinance to be deposited into sewer 
construction account 


STATION ALLOWANCES 
Military personnel 


Additional expense requirement—rental 
quarters—a special per diem allowance 
for quarters paid to PHS commissioned 
officers stationed in Alaska at same time 
such members with dependents were 
occupying Govt. quarters on rental 
basis, or without dependents had rental 
quarters available, is in contravention 
of sec. 303(b), Career Compensation 
Act of 1949, and regulations which pre 
clude housing allowances when Govt. 
quarters are assigned or occupied jointly 
by member and dependents and which 
require rental quarters to be considered 
“Govt. quarters’’ within prohibition; 
nor are the allowances proper under the 
act of July 2, 1945, 37 U.S.C. Illa, which 
permitted occupancy of housing facilities 
without deprivation of ‘“‘mcney allow- 
ances,’’ such term having reference to 
quarters allowance and having no appli- 
cation to station per diem; therefore, 
since the members paid an amount as 
rental less than the quarters allowance, 
the payments were erroneous and collec- 
tion is required 

Dependents maintained overseas at place 
other than station—a cost-of-living allow- 
ance which is payable to member of uni- 
formed services who does not have 
Govt. quarters available at permanent 
duty station overseas for himself and 
three dependents is not affected when 
one of dependents is temporarily absent 
occupying dormitory quarters at over- 
seas dependents’ school so that cost-of- 
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living allowance continnes to be payable 
at same rate as when all three dependents 
are present at member’s station. 


STATUTES OF LIMITATION 


Claims 
Date of accrual 
Record correction 

When record of member of naval! serv- 
ice transferred to Fleet Reserve or 
Fleet Marine Corps Reserve is cor- 
rected to reflect additional service 
credits, pursuant to 10 U.8.0. 6832, 
the ten-year limitation period in act 
of Oct. 9, 1940, 31 U.8.0. 71a, com- 
mences to run from date of correction 
of member’s records rather than 
from date of transfer of member to 
Fleet Reserve or Fleet Marine Corps 
Reserve, and, upon such correction, 
member is entitled to retainer pay 
from date of transfer in accordance 
with grade and number of years of 
creditable service, as corrected 

Correction of records of retired mili- 
tary officer to show actual number 
of years of active and inactive service 
creditable for retired pay purposes 
in attempt to avoid application of 
ten-year statute of limitations on 
claims cognizable by GAO, 31 
U.S.C. 7la, so that officer may be 
paid increased retired pay for period 
more than ten years prior to submis- 
sion of claim, is merely affirmation of 
facts as already exist in officer’s mili- 
tary record rather than correction of 
factual situation and, therefore, such 
record correction is not final and con- 
clusive under 10 U.8.0. 1552 and 
officer’s claim for increased retired 
pay for period more than ten years 
Prior to submission of claim is for 


Claims against U.8. for transportation 
charges accrue upon completion of 
transportation service, that is, the 
date of delivery of shipment to con- 
signee, and 10-year statute of limita- 
tions established by act of Oct. 9, 
1940, 31 U.8.0. 71a, for claims cog- 
nizable by GAO begins to run from 
time service is completed; however, 
when, in post-audit, a determination 
that an overpayment was made, and 
overpayment is collected from car- 
rier under 49 U.8.O. 66, a new recov- 
ery right, under the 10-year statute, 
then accrues if collection proves er- 
roneous, and such right as to trans- 
portation services performed prior 
to Aug. 26, 1958—the date of enact- 
ment of P.L. 85-762, 49 U.S.C. 16(3) 
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Transportation—Continued. 
Date of accrual—Continued. 
which reduced period for recovery— 
may be asserted by claims filed in 
GAO within 10 years from date of 
erroneous collection, bu* right to as- 


sert a claim extends only to amount 


Under act of Aug. 26, 1958, P.L. 85-762, 
49 U.S.C. 16(3), which reduces period 
for recovery of transportation charges 
to three years, claims with respect 
to transportation services performed 
after Aug. 26, 1958, must be filed 
with GAO within three years from 
(1) payment of charges for transpor- 
tation involved, or (2) subsequent 
refund for overpayment of such 
charges, or (3) deduction made un- 
der 49 U.S.C. 66, whichever is later... 


STATUTORY CONSTRUCTION 
Amendments—effective date—an amend. 


ment made effective Jan. 1, 1950, which re- 
vises time limit for submission of applica 
tions for reimbursement for relocation ex- 
Penses of owners and tenants of land ac 
quired for military public works projects to 
“within one year following date of such 
acquisition or within one year following 
date property is vacated by applicant, 
whichever is later,” (P.L. 86-317, approved 
Sept. 21, 1959) is to be construed as effec 
tive from Jan. 1, 1950, so that no special 
consideration need be given to period be- 
tween Jan. 1 and Sept. 21, 1959, the date of 
enactment; therefore, applicants who va- 
cated land after Jan. 1, 1958, and who filed 
applications within one year of vacating, 
although such application was more than 
one year from date of acquisition, would 


Code titles enacted into positive law—changes 


from derivative statutes—although two one- 
year enlistment extensions by Navy mem- 
bers could not be combined to be consid- 
ered voluntary extension of enlistment for 
two or more years for purposes of reen- 
listment bonus authorized under sec. 
208(e)(2), Career Compensation Act of 
1949, in view of precise definition of “‘reen- 
listment,”’ substantive change from act of 
Aug. 22, 1912, when 10 U.8.0. 5539(b) was 
enacted into law to permit all extensions of 
enlistment to be considered one continu- 
ous extension, requires conclusion that 
two one-year extensions of member’s en- 
listinent constitute reenlistment for reen- 
listment bonus under sec. 208, Career Com- 
pensation Act of 1949 


Context v. parte—to construe sec. 403, Agri- 


cultural Trade Development and Assist- 
ance Act of 1954, 7 U.8.C. 1731, which pro- 
vides with respect to sales of surplus agri- 
cultural commodities to friendly nations 
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Continued. 

“that payments may be made in approxti- 
mately equal annual amounts over periods 
not to exceed 20 years,’’ as authorizing pay- 
ments on a biannual or deferred 10- or 20- 
year payment basis would be to construe 
the word “may” in its permissive sense 
wthout consideration for entire context of 
sentence and without regard to qualifying 
words “in approximately equal annual 
amounts’’; therefore, while the section does 
permit slight flexibility or variation in an- 
nual amounts, it may not be construed as 
authorizing payment in other than equal 
annual amounts or in approximately equal 
annual amounts 


Grammar—nearest antecedent rule—the 
legislative history of sec. 204(a)(7), Career 
Compensation Act of 1949, 37 U.S.C. 
235(a)(7), authorizing incentive pay for 
demolition of explosives, indicates that 
such was authorized primarily for under- 
water demolition teams of Navy; therefore, 
term “underwater” in phrase “demolish 
by use of explosives underwater objects, 
obstacles, or explosives’? in sec. 9(b), 
E.O. No. 10152, as amended, must be 
construed as modifying not only “objects” 
but also words “obstacles” and ‘“‘ex- 
plosives” 


Legislative intent—in the determination of 
sales price for certain vessels authorized to 
be sold to a foreign country, pursuant to 
act of May 14, 1960, P.L. 86-473, the depre- 
ciation allowance given to purchasers is for 
computation on stetutory sales price before 
such sales price is reduced by prior pay- 
ments in accordance with explanation 
given by member of conference committee 
when the conference report on the bill, 
which became act of May 14, 1960, was 
being considered, which explanation is 
regarded as having more weight than an 
earlier statement made, at time of its 
passage by the Senate, by the chairman of 
legislative committee which reported the 
bill, to the effect that depreciation allow- 
ance was to be computed on sales price 
after reduction of contract payments 

Limitations—conditions in House or Senate 
documente—while costs of judgment 
against U.S. in condemnation proceeding 
instituted by U.S. under 33 U.S.C. 593 
incident to Gulf Intracoastal Waterway 
project may not be paid from public works 
appropriation for ‘“‘projects authorized by 
law,” in view of the specific condition in 
Senate document detailing Gulf project 
which provided the U.S. should not bear 
any costs of land easements and rights-of- 
way, such judgment costs (interest) are 
for payment from permanent appropria- 
tions for payment of judgments in 31 
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Continued. 
Prospective effect of acts 

Provision for payment of charges for 
public services (garbage and trash col- 
lection, sewer connections, etc.) fur- 
nished to low rent housing projects by 
municipalities or other local government 
agencies contained in Housing Act of 
1959, P.L. 86-372, approved Sept. 23, 
1959, which added subsec. (10) to sec. 15 
of U.S. Housing Act of 1937, 42 U.S.C. 
1415, may be given retroactive effect in 
view of implication which must be 
drawn from legislative history so that 
amounts which have been or may be 
paid by local housing authorities for 
public services furnished prior to enact- 
ment of Housing Act of 1959 need not be 
objected to by Public Housing Admin., 
provided that housing agreements did 
not require particular municipality to 
furnish services without charge 

The act of July 28, 1959, 38 U.S.C. 235, 
which granted to Veterans Admin. 
employees, who are U.S. citizens em- 
ployed in the Republic of the Philip- 
pines, certain benefits accorded Foreign 
Service personnel must be applied pros- 
pectively, in absence of express or 
implied language required for retroactive 
construction, so that creditable service 
for home leave begins to accrue for such 
employees on July 28, 1959, and such 
leave should be recorded and available 
for use without limitation pursuant to 
5 U.S.C. 2062f, but no lump-sum pay- 
ment is authorized for any unused home 


Uniform construction—inasmuch as act of 
Alaska legislature making fines collected 
for violation of municipal ordinances the 
property of particular municipality is 
restatement of Federal statute (sec. 4 
tenth of the act of April 28, 1904), it need 
not be construed as inconsistent with sec. 
7, act of June 6, 1900, 48 U.S.C. 106, relating 
to disposition of fines collected by Dist. 
Court of Alaska for violation of Federal 
and Territorial laws; consequently, fines 
which are collected by Dist. Court of 
Alaska for violations of municipal ordi- 
nances on appeal from city magistrate 
courts may be regarded as moneys, the 
disposition of which is otherwise specifi- 
cally provided by law as used in 48 U.S.C. 
106, and properly belong to particular 
municipality. 36 Comp. Gen. 411, modi- 


Household effects 
Military personnel 
Nontemporary 
Off United States coast stations 
Members of uniformed services who 
are assigned under permanent 





INDEX DIGEST 


STORAGE—Continued. 
Household effecta—Continued. 
Military personnel—Continued. 


Page | SUBSISTENCE—Continued. 
Per diem—Continued. 
Delays—Continued. 


Nontemporary—Continued. 

Off United States coast stations—Con. 
change of station orders to duty on 
San Clemente Island and Santa 
Rosa Island—located 30 miles 
from Calif. coast—where depend- 
ents are not permitted to join 
members are not regarded as being 
assigned to duty beyond con- 
tinental U.S. for temporary stor- 
age of household effect under par. 
8253-2, Joint Travel Regs. but are 
regarded as being assigned to 
restricted area in continental U.S. 
for entitlement to shipment of 
household effects to designated 
location under par. 8253-3, Joint 


Members of uniformed services 
who are assigned under permanent 
change of station orders to duty at 
Texas Towers and who are rotated 
at 30-day intervals between re- 
stricted station offshore and loca- 
tion of the parent organization at 
Otis Air Force Base—which is not 
8 restricted station for transporta- 
tion of dependents—may not have 
duty at Texas Towers considered 
as sea duty or overseas duty under 
par. 8253-2, Joint Travel Regs., or 
duty to place in U.S. where, due to 
military restrictions, dependents 
are not permitted to join member 
for 20 weeks under par. 8253-3, 
Joint Travel Regs., for entitlement 
to nontemporary storage or ship- 
ment of household effects to desig- 
nated place at Govt. expense 


Awaiting transportation 

In case of an employee who Is directed 
to travel on official business from per- 
manent duty station in Panama to 
Bogota, Colombia, and who, be 
cause of flight change, remains at air- 
port from 7:20 a.m. on Mon. until 
4:00 a.m. on Tues., there would be no 
objection to payment of per diem 
from 6:00 a.m. Mon. to midnight 
Tues. at Panama rate, provided that 
the circumstances were such as to 
warrant prudent traveler going to 
and waiting at airport for that period 
of time; however, it would appear 
doubtful that waiting period could 
be justified, in which event per diem 
should be allowed only for quarter 
in which departure was scheduled 
on Mon., commencing again with 
first quarter on Tues 

Although the time for commencement 
of per diem for periods of delay expe- 
rienced by employees at air termi- 
nals due to flight schedule changes 
may not be established by an inflex- 
ible rule, if it is administratively de- 
termined that employee exercised 
sound judgment and reason in re- 
maining at airport until actual de- 
parture of the plane, per diem may 
be allowed from scheduled time of 


The term “place” as used in time of 
departure and arrival provisions of 
sec. 6.9c, Stand. Govt. Travel Regs., 
connotes any point at which per diem 
commences or ceases or at which a 
change in per diem rate may occur 
and, therefore, includes the official 


SUBSISTENCE station or other point at which travel 
Per diem begins as well as a temporary duty 
Delays 


Actual v. scheduled departures, ete.—in 
computation of per diem when actual 
time of departure from terminal pre- 
cedes the scheduled time, the actual 
time, within reasonable limits, may be 
regarded as scheduled time for com- 
mencement of per diem; for example, 
an employee who in the computation 
of applicable per diem rate actually de- 
parts Panama at 11:50 a.m. on Mon. 
when scheduled time of departure is 
12:20 p.m. on Mog. and arrives at tem- 
porary duty station in Caracas, Vene- 
zuela, at 6:10 p.m. the same day and 
departs on Wed. at 6:15 a.m.—the 
scheduled departure was earlier—ar- 
riving in Panama at 12:10 p.m., the 
actual arrival times should be used at 


Where departure of an employee who 
is transferred from New York to 
Paris is delayed from 7:00 p.m., Mar. 
6, 1960, to 7:00 p.m., Mar. 10, due to 
a dock strike, no per diem should be 
allowed for period prior to 6:00 p.m. 
on Mar. 10 


Fractional days—overseas rates. (See 


Subsistence, per diem, rates, outside 
United States) 


Headquarters—permanent or temporary— 


military and civilian personnel who are 
ordered to report to a place for duty, in 
connection with considerable amount of 
travel in field after indoctrination and 
training at that place, and who subse- 
quently are issued orders directing tem- 
porary duty away from and return to 
that place, may be regarded as having 
specific location for permanent duty sta- 
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tion away from which travel and tempo- 
rary duty are performed so that, while 
performing temporary duty, such per- 
sonnel may be regarded as in travel 
status for per diem and travel expense 
purposes 

Hours of departure—terminal—outside 
headquarters—employees who, incident 
to commencement of official travel, are 
authorized to use privately owned auto- 
mobiles from homes in Washington, 
D.C., to Friendship International Air- 
port—a distance of less than 50 miles— 
are not entitled to have per diem allow- 
ance computed from time of departure 
for the airport but are limited by sec. 
6.9¢e(1), Stand. Govt. Travel Regs., to 
per diem from time the airplane ts sched- 
uled to depart 


Iliness, etc.—overseas employees who be- 
come ill or incapacitated during period 
of home leave may not be regarded as in 
travel status after arrival at home leave 
point to come within purview of sec. 6.5a, 
Stand. Govt. Travel Regs., which per- 
mits continuation of per diem for trav- 
elers who take leave because of illness or 
injury, provided they are in fact in 
official travel or temporary duty status 
away from or en route to official stxtton; 
therefore, employee’s travel status hav- 
ing terminated on arrival at home leave 
point, he is not entitled to per diem for 
subsequent period of illness and his 
travel status did not commence again 
until he began travel to temporary duty 
point for consultation duty 


Internationa! date line crossing—in compu- 
tation of per diem for employees who 
during official travel cross international 
date line, the calendar day that change 
occurs is not considered, but instead total 
elapsed time based on standard time at 
particular arrival or departure points is 
for application when total travel time 
exceeds 24 hours. 


Military personnel 
Permanent or temporary—military and 
civilian personnel who are ordered to 
report to a place for duty, in connection 
with considerable amount of travel in 
field after indoctrination and training 
at that place, and who subsequently 
are issued orders directing temporary 
duty away from and return to that 
place, may be regarded as having 
specific location for permanent duty 
station away from which travel and 
temporary duty are performed so that, 
while performing temporary duty, 
such personnel may be regarded as in 
travel status for per diem and travel 
@XPeNse PUTPOSES ....22--2-0---2-0--- 
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Military personnel—Continued. 
Temporary duty 
At permanent post—military and 
civilian personnel who are ordered 
to report to a place for duty, in con- 
nection with considerable amount of 
travel in field after indoctrination 
and training at that place, and who 
subsequently are issued orders dl- 
recting temporary duty away from 
and return to that place, may be 
regarded as having specific location 
for permanent duty station away 
from which travel and temporary 
duty are performed so that, while 
performing duty, such personnel 
may be regarded as in travel status 
for per diem and travel expense 


vessels—Government—a 
barracks ship without propulsion 
plant to which Navy personnel are 
required to report for temporary 
duty, in connection with fitting-out 
or conversion of vessels in the area 
and on which berthing and messing 
facilities are provided, need not be 
regarded as Govt. vessel under par. 
4201-8, Joint Travel Regs., which 
prohibits per diem for temporary 
duty aboard Govt. vessels; therefore, 
per diem as prescribed in par. 4206, 
Joint Travel Regs. for temporary 
duty in connection with fitting-out 
or conversion of vessels is for pay- 
ment, provided deductions are made 
for quarters and for meals, in case of 
enlisted members, furnished on bar- 


Training or school assignment 
Califano case 
Per diem payments which were 
made to members of uniformed 
services who were ordered to active 
duty from home and assigned to 
station for temporary duty under 
orders which contemplated further 
assignment on basis of decision in 
effect prior to June 19, 1959—date 
of 38 Comp. Gen. 849 in which 
holding in Califano v. U.S., C. Cls, 
No. 86-58, was accepted as prece- 
dent for considering that such 
members were not in travel status— 
will not be questioned if made 
administratively’ before Oct. 1, 
1959, but this extension of time 
from July 1, 1959, to Oct. 1, 1959, 
in application of decision may not 
be construed as authorizing per 
diem after Sept. 30, 1959, for 
temporary duty performed prior 
to that date. 38 Comp. Gen. 849, 
ee eosese 
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Military personnel—Continued. 
Training or school assignment—Con. 
Califano case—Continued. 

Army officers who were in tempo- 
rary duty status pending further 
orders status from home on or 
after June 19, 1959—date of Comp- 
troller General’s decision 38 Comp. 
Gen. 849, in which holding in 
Califano v. U.S. (C. Cls. No. 86- 
58) was accepted as precedent— 
and who received amendatory 
orders to designate first permanent 
Station so as to place member in 
travel status away from designated 
post of duty may be paid per diem 
for such temporary duty from date 
of receipt by member of amenda- 
tory orders. 38 Comp. Gen. 849, 


The holding in Califano v. U.S., 
C. Cls. No. 86-58, decided Mar. 4, 
1959, that travel status cannot 
exist for member of uniformed 
services in absence of designated 
post of duty away from which travel 
is performed, is not limited to cases 
involving newly inducted or 
enlisted members, but is for appli- 
cation in any case where member 
is ordered from home and is as- 
signed to station for temporary 
duty under orders which con- 
template further assignment to 
duty upon completion of tempo- 
rary duty, and orders do not 
designate specific permanent duty 
station to which member is to 
travel to and report for duty upon 
completion of temporary duty.... 
Member of uniformed services who is 
ordered to active duty from home, 
assigned to station for temporary 
duty upon completion of which he 
is to report to another location for 
temporary duty and further 
assignment may not have place at 
which second or subsequent peri- 
ods of temporary duty are per- 
formed considered as other than 
member’s only post of duty to 
place member in travel status for 
per diem purposes. 38 Comp. 

Gen. 849, clarified 
Overseas employees—travel status—over- 
seas employees who become ill or inca- 
pacitated during period of home leave 
may not be regarded as in travel status 
after arrival at home leave point to come 
within purview of sec. 6.5a, Stand. Govt. 
Travel Regs., which permits continua- 
tion of per diem for travelers who take 
leave because of illness or injury, pro- 
vided they are in fact in official travel or 


temporary duty status away from or en 
route to official station; therefore, em- 
ployee’s travel status having terminated 
on arrival at home leave point, he is not 
entitled to per diem for subsequent 
period of illness and his travel status did 
not commence again until he began 
travel to temporary duty point for con- 
sultation duty 


Rates 


Outside United States 
Commencement and termination 


Anemployee who, incident to official 
business outside U.S., leaves head- 
quarters in Washington at 10:40 
a.m., arrives in N.Y. at 11:33 a.m., 
and departs from N.Y. for overseas 
duty at 3:30 p.m. on same day is 
entitled to $12 rate of per diem 
applicable in U.S. through third 
quarter of day; and, likewise, on 
return trip, when employee arrives 
in Boston at 11:55a.m. and departs 
for Washington at 1:00 p.m. same 
day, $12 rate commences at begin- 
ning of third quarter 

When employees are authorized to 
travel on official business to places 
outside continental U.S., rate of 
per diem applicable in U.S. con- 
tinues through quarter beginning 
immediately prior to actual hour of 
departure from point of exit and 
commences at beginning of quarter 
immediately following actual hour 
of arrival at point of entry in U.S_- 

In computation of per diem when 
actual time of departure from ter- 
minal precedes the scheduled time, 
the actual time, within reasonable 
limits, may be regarded as sched- 
uled time for commencement of 
per diem; for example, an employee 
who in the computation of applica- 
ble per diem rate actually departs 
Panama at 11:50 a.m. on Mon. 
when scheduled time of departure 
is 12:20 p.m. on Mon. and arrives 
at temporary duty station in 
Caracas, Venezuela, at 6:10 p.m. 
the same day and departs on Wed. 
at 6:15 a.m.—the scheduled de- 
parture was earlier—arriving in 
Panama at 12:10 p.m., the actual 
arrival times should be used at 
Caracas and at Panama 

Stopovers 

Actual elapsed travel time of 6 hours 
is to be used in determination of 
application or nonapplication of 
per diem rate authorized under 
sec. 6.2c of Stand. Govt. Travel 
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SUBSISTENCE—Continued. Page | SUBSISTENCE—Continued. Page 
Per diem—Continued. Per diem—Continued. 
Rates—Continued. Training periods—Continued. 
Outside United States—Continued. determination in accordance with 
Stopovere—Continued. Stand. Govt. Travel Regs.; therefore, 


In determination of applicable rate 
of per diem for stopovers at inter- 
mediate points outside U.S., 
length of time of stopover is con- 


requirement in sec. 6.2 of Regs., that 
consideration be given to reduction 
of per diem rate when period of train- 
ing away from official station exceeds 


trolling regardless of whether stop- two months, is for application.......... 140 
over is made necessary by reason of Revocation—although department is not 
officia! duty or by reason of carrier precluded, under sec. 10 of Govt. 
schedule; therefore, if stopover is Employees Training Act, from revok- 
less than 6 hours, rate provided in ing at any time prior to actual trans- 
sec. 6.2c of the Stand. Govt. Travel portation the determination to pay 
Regs. is for application but, if stop- to employee selected for training 
over is for more than 6 hours, per transportation costs, which are less 
diem rate authorized in sec. 6.2b of than per diem in lieu of subsistence 
Regs. for stopover point is for for period of training, once trans- 
application from beginning of quar- portation is effected entitlement of 
ter following arrival at stopover employee and obligation of Govt. 
IDE. chickcebtecindactditiecncsce 728 have become fixed and may not be 
Reduction—quarters furnished—depend- changed thereafter, either by depart- 
ent’s occupancy—in absence of any law ment or by employee...........------ 140 
of general application which permits Type of ordere—entitlement of em- 
furnishing of Govt. quarters to private ployees in training program to trans- 
persons without charge, the joint occu- portation of dependents and household 
pancy of Govt.-furnished quarters by effects or to per diem in lieu of sub 
wife who accompanies employee- sistence, as provided in sec. 10 of 
husband during official trip at own Govt. Employees Training Act, 
personal expense requires charge against 5 U.S.C. 2300, when facts are such 
employee for reasonable value of lodging that either type of benefit could be 
furnished to wife, ia addition to deduc- authorized, depends on whether em- 
tion from per diem required by regula- ployees are issued temporary duty 
tions to be made for lodgings furnished orders or permanent change of station 
by Govt. to employee..................- 117 orders; however, only one of benefits 
Training periods may be authorized and there is no 
At permanent station—upon determina- authority for employee who is author- 
tion by head of department under ized to transport dependents and 
sec. 10 of Govt. Employees Training effects to training station, because 
Act that payment of stipulated sum such costs are less than estimated 
a day, which includes meals and room total per diem for training period, to 
for Govt. employee at headquarters receive difference between transporta- 
while participating in training pro- tion costs and total per diem_......... 140 
gram, is a necessary training expense, SUBSISTENCE ALLOWANCE 
no objection to payment will be made Active duty pay condition—enlisted mem- 
even though per diem allowance in ber of uniformed services whose dis- 
lieu of subsistence may not be author- charge did not terminate active duty 
ized for employee who is not in travel status because member was hospitalized 
ON ccs end ea ect bannnace 119 for new disability prior to effective date 
Election—agency by regulation may of discharge, which required abatement 
permit employee selected for training of discharge action, is considered to 
under Govt. Employees Training Act have been in active duty status and in 
5 U.S.C. 2309, to elect to receive trans- receipt of active duty pay to be entitled 
portation for dependents and house- to subsistence allowance because rations 
hold effects under sec. 10(2)(B) of act in kind were not available, to credit for 
rather than to receive per diem in lieu basic allowance for quarters in event 
of subsistence whenever transporta class Q allotment requirement is waived 
tion costs are determined to be less under 37 U.S.C. 252(j), and to accrued 
than estimated per diem for period annual leave until subsequent placement 
I ccnnptcimtnniedeaeeidanncs 140 on temporary disability retirement list.. 766 
Reduction—per diem benefits which Meals furnished by Government—re- 
may be authorized for employees in imbursement—members with same 
training away from official stations rights as officers—provision in Dept. of 
under sec. 10 of Govt. Employees Defense appropriation acts (sec. 609, 


Training Act, 5 U.8.0. 2309, are for 1960 appropriation act, 78 Stat. 379), 
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SUBSISTENCE ALLOWANCE-—Con. Page | TAXES—Continued. 
Meals furnished by Government—re- State—Continued. 


imbursement—members with same 
rights as officers—Continued. 


which requires reimbursement to Govt. 
of food and operating expenses of messes 
at which meals are furnished to civilians 
or officers who are not entitled to sub- 
sistence at Govt. expense or who receive 
subsistence allowance, applies not only 
to civilian personnel and officers of 
armed services but to any other members 
of armed services whose right to sub- 
sistence allowance is assimilated to that 
of officers; therefore, aviation cadets 
who have a special enlisted status but, 
who like officers, receive subsistence 
allowance at all times whether or not 
messing facilities are available are re- 
garded as officers under mess reimburse- 
ment provisions, and there is no justi- 
fication for charging cadets for only food 
costs while officers are charged for both 
food and operating expenses of mess 
operated by contractor or agent of Govt. 
Rations in kind availability—evidence— 
a determination that messing facilities 
were not available for airmen of a par- 
ticular detachment who were not ac 
companied by dependents, even though 
more than two-thirds of married airmen 
could have been furnished meals in 
available messing facilities along with 
unmarried airmen who were required to 
use Govt. messing facilities, is a deter- 
mination based on airmen’s dependency 
or marital status rather than on facts 
which establish that it was impracticable 
for Govt. to furnish subsistence in kind; 
therefore, such determination may not 
be recognized to support subsistence pay- 
ment at rates authorized when rations 
in kind are not available. 


TAXES 
State 


Gasoline—Oregon—Federal roads—the 
applicability of an Oregon statute, 
which provides for refund of motor 
vehicle fuel taxes where fuel is used on 
any road or thoroughfare other than a 
state highway or county road and where 
user is obligated under agreement with 
U.S. or its licensee to construct or main- 
tain road at user’s expense, to motor 
vehicle fuel used exclusively by U.S. on 
roads in national park, which are main- 
tained exclusively by U.S. without any 
assistance from State, must be governed 
by reasonable construction on basis 
that equitable considerations in statute 
require granting the refund to U.S. and, 
therefore, U.S. may set off from moneys 
due the state motor vehicle fuel taxes 
paid on fuel used exclusively on national 
Path Tens... .ccsccccccnctencccceseseccce 


Government immunity—contractore—not- 
withstanding the incidence of Fla. sales 
tax is on vendee (buyer) and not on 
vendor (seller), a Fla. statute which 
removes sales tax exemption formerly 
enjoyed by Govt. contractors, but 
which continues exemption for sales 
made to U.S. Govt., does not infringe 
the Federal Govt.’s constitutional im- 
munity from state taxation, the deter- 
mination being that when purchase is 
made by contractor in his name and 
with title to personalty not vesting im- 
mediately in Govt., the Govt. is not the 
purchaser, so that tax is not directly on 
Govt., even though ultimate economic 
burden of tax is borne by Govt., but 
when contractor designated as purchas- 
ing agent for Govt. makes purchase in 
name of Govt., pledging Govt.’s credit, 
and title immediately vests in Govt., 
the Govt. is purchaser and under Fla. 
statute such purchase would be exempt 


amount of a State (Texas) gross receipts 
tax which is direct tax which was paid 
by Govt. contractor under contract 
which provides that contract price does 
not include any State or local direct tax 
and stipulates that, in event any State 
govt. refuses to accept evidence of tax 
exemption and contractor bears burden 
of tax, contract price will be adjusted, 
may be paid by Govt. to contractor, pro- 
vided that contractor takes all necessary 
steps to preserve all rights to refund of 
tax in accordance with tax provisions of 


Payments in lieu of taxes. (See States, 
Federal payments in lieu of taxes) 

Sales—Florida—notwithstanding the inci- 
cidence of Fla. sales tax is on vendee 
(buyer) and not on vendor (seller), a 
Fla. statute which removes sales tax 
exemption formerly enjoyed by Govt. 
contractors, but which continues exemp- 
tion for sales made to U.S. Govt., does 
not infringe the Federal Govt.’s con- 
stitutional immunity from state taxa- 
tion, the determination being that when 
purchase is made by contractor in his 
name and with title to personalty not 
vesting immediately in Govt., the Govt. 
is not purchaser, so that tax is not di- 
rectly on Govt., even though ultimate 
economic burden of tax is borne by 
Govt., but when contractor designated 
as purchasing agent for Govt. makes 
purchase in name of Govt., pledging 
Govt.’s credit, and title immediately 
vests in Govt., the Govt. is purchaser 
and under Fla. statute such purchase 
would be exempt from sales tax......... 
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TENNESSEE VALLEY AUTHORITY Page | TIME—Continued. Page 
Contracts fled members of the uniformed services 
Federal Procurement Regulations during leaves of absence, and upon pro- 
Compliance mulgation of regulation providing 30-day 
Late bid submitted in response to limit, 15-day limit for incentive pay during 
invitation which requires bids to be leaves of absence would no longer be for 
physically received prior to time application. 32 Comp. Gen. 287, modi- 
for bid opening may not be con- i cicibesiicist ile tessa ial nai icici iaselieaabits 412 
sidered for award, notwithstanding TOLLS 
that, ordinarily, Govt. agencies sub- Bridge end tides hibition. (See 
ject to Federal Property and Ad- ’ # ’ 

: ; : Roads, Trails and Bridges, construction, 
ministrative Services Act of 1949 Federal-aid high nan 
are required to comply with Federal — g ee ny 

: . transfers, toll reimposition) 
Procurement Regulations which 
contain provision for the considera- Ferry. (See Travel Expenses, ferry fares) 
tion of late bids when lateness is due TRAILER ALLOWANCE FOR MILI- 
solely to delay in mails............. 426 TARY PERSONNEL 
One of the primary purposes of Fed- Advance payment—the authority for advance 
eral Property and Administrative payments of travel and transportation al- 
Services Act of 1949 being estab- lowances for members of uniformed serv- 
lishment of uniform systems and ices in sec. 303(a), Career Compensation 
procedures, executive agencies sub- Act of 1949, 37 U.S.C. 253, is limited to par- 
ject to act, except those agencies ticular allowances specifically enumerated; 
whose programs are specifically and, in absence of specific authority for ad- 
exempt to extent that compliance vance payments of trailer allowances, the 
would impair or affect programs, advance payment prohibition in sec. 3648, 
may not unilaterally determine not R.S., 31 U.S.C. 529, precludes issuance of 
to follow procedures prescribed in regulation which would authorize advance 
Federal Procurement Regulations... 426 payments of trailer allowance..........-. 659 
Provision in sec. 602(d) (12) of Federal Amendment or revocation of erdere—trans- 
Property and Administrative Serv- portation of trailer belonging to member of 
ices Act of 1949, which exempts TVA uniformed services by commercial trans- 
from applicattion of the act when porter or by other means after notice of 
compliance would impair or affect permanent change of station, but before 
any authority of TV A with respect to effective date of orders, not only involves 
any property acquired in connection same considerations as in case of shipment 
with its programs of processing, man- of household effects by Govt., prior to ef- 
ufacture, production, or force account fective date of orders, but also similar cir- 
construction, does not permit TVA cumstances in intercepting shipment in 
to determine unilaterally not to fol- transit on amendment or cancellation of 
low particular regulation prescribed orders so that amendment to sec. 10011 of 
for executive agencies because of dif- Joint Travel Regulations to permit entitle- 
ference of opinion as to merits of reg- ment to trailer allowance for movements 
ulation, but act requires that TVA made prior to effective date of orders, 
cooperate and utilize uniform regu- which are subsequently amended or can- 
lations except where they are not celed, would be proper.......---.-------- 522 
consistent with or adaptable to their 
operations because of some feature TRANSPORTATION 
peculiar to their functions and dif- Automobiles 
ferent from those of other agencies.. 426 Ferry fares—English Channel—transpor- 
TIME tation of employee, who is in travel 
International date line—in computation of status, and his privately owned automo- 
per diem for employees who during official bile across English Channel by air ferry 
travel cross international date line, the or surface vessel where automobile is 
calendar day that change occurs is not con- driven directly on and off aircraft or ves- 
sidered, but instead total elapsed time based sel without preparation, packing or 
on standard time at particular arrival or drainage of gasoline involved in freight 
departure points is for application when shipments of autos and when purpose of 
total travel time exceeds 24 hours.-_..---__- 853 service is to connect highway system of 
Reasonableness—establishment of 30-day England with that of France is properly 
limit for payment of incentive pay during regarded as ferry service and charges are 
authorized leaves of absence from sub- reimbursable under sec. 3.5b(1) Stand. 
marine duty would not be unreasonable Govt. Travel Regs., which permits re- 
in view of prolonged patrol missions nor imbursement of ferry fares in addition to 
inconsistent with sec. 11, E.O. No. 10152, payment of mileage. 34 Comp. Gen. 
which authorizes incentive pay to quali- 530; B-112971, Apr. 18, 1955, modified... 116 
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‘TRANSPORTATION —Continued. Page | TRANSPORTATION—Continued. Page 
Automobilee—Continued. Dependents 
Military personnel—customs brokers’ fees, Military personnel 


e@te.—customs brokers’ fees which are 
paid by members of uniformed services 
for effecting entry of privately owned 
sutomobiles in foreign countries after 
teansoseanic shipment at Govt. expense, 
under 10 U.8.C. 6157 (Navy) or 10 
U.S.C. 4748 (Army), may not be re- 
garded as part of ocean transportation 
cost nor may customs services be re- 
garded as within term “shipping serv- 
ices” im sec. 901, Merchant Marine Act, 
1936, as amended, 46 U.8.C. 1241, which 
does not include services after automo- 
biles are unloaded at destination; there- 
fore, reimbursement to members for such 


though many large shippers, including 
U.8. Govt., issue their own shipping 
documents, mainly for carrier’s con- 
venience, carriers have statutory duty 
under 49 U.8.0. 20(11), id. 319, to issue 
bills of lading and may not be relieved 


A restrictive note in motor carrier 
quotation under sec. 22, Interstate 
Commerce Act, 49 U.8.C. 22; id. 
$17(b), which makes truckload 
rating on particular item applica- 
ble to actual weight loaded in ve- 
hicle used, subject to minimum 
weight of 25,000 pounds, but which 
requires issuance of separate bills 
of lading for contents of each vé 
hicle fs to be interpreted—in view 
statutory duty on carrier to issue 
bills of lading—as part of offer, im- 
posing on carrier (in whose exclu- 
sive knowledge is capacity and 
availability of vehicles) when 
tendered shipment which exceeds 
capacity of vehicles, to inform 
shipper and to see to issuance of 
necessary additional bills of lad- 


Failure of motor carrier, under sec. 
22 quotation which provides for 
issuance of separate bills of lading 
for each vehicle, to require the 
issuance of additional bill of lading 
at time Govt. shipment was ac- 
cepted under one bill of lading 
when shipment was actually 
moved to destination in two ve- 
hicles does not make Govt. liable 


for additional transportation 
charges. - 


551978 O - 61 = 67 


midshipman, etc., 


Children—eadet, 
statas—U.5. Military Academy ca 


dets, who are sons of members of uni- 
formed services, are entitled to trans- 
portation allowances in their own 
Tight and, therefore, such cadets may 
not be.regarded as dependents for 
travel purposes incident to permanen! 
change of station of member to entit! 
member to reimbursement for cadet’ 
travel when permanent change of st:: 
tion is made after son entered acad 


of dependents of naval aviation cadets 
who are commissioned as officers and 
ordered to active duty is considered 
movement from home, or from place 
which ordered to active duty, to first 
duty station so that payment of dis- 
location allowance for such travel is 
specifically prohibited by par. 9003-3, 
Joint Travel Regs., and fact that avia- 
tion cadets serve in special enlisted 
grade is no different from serving in 
any other capacity while training for 
appointment as commissioned officer 
for payment of transportation of de- 
pendents of newly appointed officers_. 
Emergency, unusual travel—temporary 
D. permanent—transportation and dis- 
location allowance rights of Navy en- 
listed members who, after issuance of 
temporary duty orders transferring 
members for humanitarian or hardship 
reasons to new station, are subse- 
quently assigned to permanent duty 
at same location as temporary duty 
point or at another station are for de- 
termination on basis of permanent 
duty orders so that member’s entitle- 
ment to transportation of dependents 
and household effects at Govt. expense 
is from place where dependents and 
household effects are located upon re- 
ceipt of orders not to exceed cost from 
old to new station, or, if old permanent 
station is outside U.S., from appro- 
priate port of debarkation in U.S. to 


Hospital, ete., transfere—in view of fact 
that specific benefits enumerated in 
Dependents’ Medical Care Act do not 
include authority for transportation 
at Govt. expense and that such au- 
thority may not be implied from the 
authority to transfer patients between 
facilities, travel of members of uni- 
formed services as attendants for minor 
children to medical facilities may not 


be regarded as travel on official busi- 
ness for reimbursement for travel ex- 
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TRANSPORTATION—Continued. Page | TRANSPORTATION — Continued. Page 
Dependents—Continued. Dependents—Continued. 


Military personnel—Continued. Training periode—Continued, 


penses, but must be regarded as travel 
for convenience of member and de- 
pendents, notwithstanding that travel 
was performed pursuant to orders -~... 
Location at place other than old station at 


time of transfer—dependent parent of 


Army officer who did not accompany 


officer to overseas station but, upon 
subsequent transfer to duty station in 
U.S., traveled to new duty station may 
not be regarded as member of officer’s 
household actually residing at or in 


vicinity of overseas station to entitle 


officer to reimbursement for depend- 
ent’s travel and in absence of specific 
authorization for dependent parent’s 
travel from place other than old station 
to new station as required under par. 


7000, Joint Travel Regs., no reimburse- 
ment may be made..................- 


Parente—status at time of ordere—de- 
pendent parent of Army officer who 
did not accompany officer to overseas 
station but, upon subsequent transfer 
to duty station in U.S., traveled tonew 


duty station may not be regarded as 


member of officer’s household actually 
residing at or in vicinity of overseas 


station to entitle officer to reimburse- 
ment for dependent’s travel and in 
absence of specific authorization for 
dependent parent’s travel from place 


other than old station to new station 


as required under par. 7000, Joint 
Travel Regs., no reimbursement may 


Agency by regulation may permit em- 
ployee selected for training under 


Govt. Employees Training Act, 5 


U.8.0. 2300, to elect to receive trans- 


portation for dependents and house- 
hold effects under sec. 10(2)(B) of act 
rather than to receive per diem in lieu 
of subsistence whenever transportation 


costs are determined to be less than 
estimated per diem for period of 


Although department is not precluded, 
under sec. 10 of Govt. Employees 
Training Act, from revoking at any 
time prior to actual transportation the 


determination to pay to employee 


selected for training transportation 
costs, which are less than per diem in 
liew of subsistence for period of train- 
ing, once transportation is effected 
entitlement of employes and obliga- 
tion of Govt. have become fixed and 


may not be changed thereafter, either 
by department or by employee 

Entitlement of employees in training 
Programs to transportation of depend- 


335 


ents and household effects or to per 
diem in lieu of subsistence, as provided 
in sec. 10 of Govt. Employees Training 
Act, 5 U.S.C. 2309, when facts are such 
that either type of benefit could be 


authorized, depends on whether em- 
ployees are issued temporary duty 


orders or permanent change of station 
orders; however, only one of benefits 
may be authorized and there is no 
authority for employee who ts author- 
ized to transport dependents and 


effects to training station, because such 


costs are less than estimated total per 
diem for training period, to receive 
difference between transportation costs 
and total per diem 

Household effects 


Authorization requirement— more than one 
method—while travel authorization 


which would provide for transportation 
of household effects, or in lieu thereof the 
transportation of house trailer, would be 
within administrative discretion, only 
one method for entire distance should be 


used rather than combination of two for 


different portions of distance but, if 


because of conditions beyond control of 


employee and is acceptable to adminis- 
trative office use of both methods is re- 
quired, allowance under separate author- 
ization for respective portions of distance 


may be paid, but total payment may 
not exceed cost which would have been 


incurred had either of methods been used 
for entire distance 

House trailer shipment—commutation— 
employee who, while en route to new 
permanent duty station by privately 


owned automobile which was used to 


tow house trailer loaded with household 


goods and personal effects, was required 
to turn household goods and effects over 
to commercial trucking firm for balance 
of trip may be paid commuted allowance 


for transportation of effects for distance 


to new station, if administratively ap- 


proved, and provided amount does not 
exceed cost which would have been in- 
curred for transportation of trailer by 
commercial hauler at 20 cents a mile 
between same points 


Military personnel 


Advance shipmente—emergency, etc., 
conditions—transportation and disloca- 
tion allowance rights of Navy enlisted 
members who, after issuance of tempo- 
rary duty orders transferring members 
for humanitarian or hardship reasons 


to new station, are subsequently as- 
signed to permanent duty at same 


location as temporary duty point or at 
another station are for determination 
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Page | TRANSPORTATION—Continued. Page 
Household effecte—Continued. 


ministrative Expenses Act of 1946, 6 


TRANSPORTATION—Continued. 
Household effecte—Continued. 


Military pereonnel—Continued, 


on basis of permanent duty orders #0 
that member’s entitlement to transpor- 
tation of dependents and household 
effects at Govt. expense is from place 
where dependents and household 


effects are located upon receipt of 


orders not to exceed cost from old to 


new station, or, if old permanent sta- 
tion is outside U.8., from appropriate 
Port of debarkation in U.S. to new 


Shipment to other than new station 
Off United States coast stations 


Members of uniformed services who 


are assigned under permanent 
change of station orders to duty at 
Texas Towers and who are rotated 
at 30-day intervals between re- 
stricted station offshore and loca- 


tion of the parent organization at 


Otis Air Force Base—which is not 
@ restricted station for transporta- 
tion of dependents—may not have 
duty at Texas Towers considered 
as sea duty or overseas duty under 
par. 8253-2, Joint Travel Regs., or 


duty to place in U.8, where, due to 


military restrictions, dependents 


are not permitted to join member 
for 20 weeks under par. 8253-3, 
Joint Travel Regs., for entitlement 
to nontemporary storage or ship- 


ment of household effects to 


designated place at Govt. expense. 
Members of uniformed services who 
are assigned under permanent 
change of station orders to duty 
on San Clemente Island and Santa 
Rosa Island—located 30 miles from 


Calif, coast—where dependents 


are not permitted to join members 


are not regarded as being assigned 
to duty beyond continental U.S. 
for temporary storage of household 
effects under par. 8253-2, Joint 


Travel Regs., but are regarded as 
being assigned to restricted area 


in continental U.S. for entitlement 
to shipment of household effects to 
designated location under par. 
8253-3, Joint Travel Regs. 

Trailer allowance. (See Trailer Allow- 


ance for Military Personnel) 


Overseas employees—weight limitation— 
advance return of dependents—house- 
hold goods and personal effects of over- 
seas employees which are shipped 
incident to advance return of employee’s 
immediate family when employee has 
acquired eligibility or when public 
interest requires return of family for 
humanitarian or personal reasons, 
pursuant to authority in seo. 7, Ad- 


0.8.0, 78b-8, are subject to aggregate 
weight limitation which, pursuant to 
sec. 28, Bureau of Budget Circular A-4, 
is applicable to all of employee’s effects 
when no transfer or separation is ordered, 
and there is no basis for construing the 


statute as permitting use of a new 


aggregate weight limitation for each 
tour of duty 


Training periods 


Agency by regulation may permit 
employee selected for training under 


Govt, Employees Training Act, 5 


U.8.0. 2309, to elect to receive trans- 
portation for dependents and house- 
hold effects under sec. 10(2)(B) of act 
rather than to receive per diem in lieu 
of subsistence whenever transportation 
costs are determined to be less than 


estimated per diem for period of 


Although department is not precluded, 
under sec. 10 of Govt. Employees 
Training Act, from revoking at any 
time prior to actual transportation the 
determination to pay to employee 


selected for training transportation 
costs, which are less than per diem in 
liew of subsistence for period of train- 
ing, once transportation is effected 
entitlement of employee and obligation 
of Govt. have become fixed and may 


not be changed thereafter, elther by 


department or by employee 
Entitlement of empioyees in training 
programs to transportation of depend- 
ents and household effects or to per 
diem in lieu of subsistence, as provided 
in sec. 10 of Govt. Employees Train- 


ing Act, 6 U.8,0, 2300, when facts are 


such that elther type of benefit could 


be authorized, depends on whether 
employees are issued temporary duty 
orders or permanent change of station 
orders; however, only one of benefits 
may be authorized and there is no 


authority for employee who is au- 


thorized to transport dependents and 
effects to training station, because 
such costs are less than estimated total 
per diem for training period, to receive 
difference between transportation costs 
and total per diem 


Motor carrier shipments 
Availability of service—motor carrier who 


voluntarily files sec. 22 quotation with 
Govt. agency and makes trucks available 
at designated points specified in tender 
on regularly scheduled basis cannot 
preclude Govt. from making shipments 
at lower published tariff rates, there 
being no authority in Interstate Com- 
merce Act or elsewhere whereby carriers 
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Motor carrier shipments—Continued. Motor carrier shipments—Continued. 

may contract to furnish services to U.8. contracts governing each shipment as 
at rates or charges higher than those in tendered; therefore, carrier being under 
tariffs lawfully on file with Interstate no obligation to make services available 
Commerce Commission. ............-.- 852 on regular basis, except to extent re- 

Exclusive use of carrier. (See Transporta- quired under Interstate Commerce Act 
tion, rates, exclusive use of carrier) and its certificate of authority, there is 

Sealed vehicles—in absence of a notation no consideration moving to Govt. to 
required by motor carrier tariff on Govt. pay higher charge under tender for ship- 
bill of lading that exclusive use of vehicle ments from Atlas, Ohio, to Madison, 
was ordered by shipper for less-than- OA ics ctintsiteedendadtctctsltiasubbuse 352 
truckload shipment tendered to motor Overpayments 
carrier, a notation that seal was applied Time limitation 
by shipper does not justify treating Claims against U.S. for transportation 
shipment as other than a less-than- charges accrue upon completion of 
truckload shipment and premium transportation service, that is, the 
charges for exclusive use of vehicle may » date of delivery of shipment to con- 
net be allowed........-2..-0-----s------ 78 signee, and 10-year statute of limita- 

Soutien queen tions established by act of Oct. 9, 
sepa 1940, 31 U.S.C. 71a, for claims cogniz- 

A restrictive note in motor carrier able by GAO begins to run from time 


quotation under sec. 22, Interstate 
Commerce Act, 49 U.S.C. 22; id. 


service is completed; however, when, 
in post-audit, a determination that an 


317(b), which makes truckload overpayment was made, and over- 
rating on particular item applicable payment is collected from carrier 
to actual weight loaded in vehicle under 49 U.S.C. 66, a new recovery 
used, subject to minimum weight of right, under 10-year statute, then 
25,000 pounds, but which requires acerues if collection proves erroneous, 
issuance of separate bills of lading and such right as to transportation 
for contents of each vehicle is to be services performed prior to Aug. 26, 
interpreted—in view of statutory 1958—the date of enactment of P.L. 
duty on carrier to issue bills of 85-762, 49 U.S.C. 16(3) which reduced 
lading—as part of offer, imposing on period for recovery—may be asserted 
carrier (in whose exclusive knowl- by claims filed in GAO within 10 years 
edge is capacity and availability from date of erroneous collection, but 
of vehicles) when tendered shipment right to assert a claim extends only 
which exceeds capacity of vehicles, to amount actually collected_.......... 448 
to inform shipper and to see to Is- Under act of Aug. 26, 1958, P.L. 85-762, 
suance of necessary additional bills 49 U.S.C. 16(3), which reduces period 
of lading........-..--...------.------ 678 for recovery of transportation charges 
Failure of motor carrier, under sec. 22 to three years, claims with respect to 
quotation which provides for issu- transportation services performed after 
ance of separate bills of lading for Aug. 26, 1958, must be filed with GAO 
each vehicle, to require the issuance within three years from (1) payment 
of additional bill of lading at time of charges for transportation involved, 
Govt. shipment was accepted under or (2) subsequent refund for over- 
one bill of lading when shipment payment of such charges, or (3) deduc- 
was actually moved to destination tion made under 49 U.S.C. 66, which- 
in two vehicles does not make Govt. ne I 448 
liable for additional transportation 
a Ai citbiictitchetiacccétccuce 678 Rates 
Tender as continuing offer v. contract— Carload 
sec. 22 motor carrier tender for shipments Mixed shipments 
of explosives between Romulus, N.Y., Although an exception rating on an 
and Madison, Ind., which provides article in freight tariff usually re- 
that tender when accepted by Govt. by moves the rating on such article 
making any shipment will constitute from classification tariff, a qualifi- 
transportation agreement, is not con- cation of rating in an exceptions 
tinuing contract upon acceptance of tariff and an unqualified rating on 
first shipment which obligates Govt. by same article in classification tariff 
reason of carrier voluntarily making are separate and distinct items from 
available trucks at specified points on transportation standpoint, so that a 
regularly scheduled basis, regardless of qualified exceptions rating does not 
whether freight is shipped, but instead remove the rating on such article 
is continuing offer to enter into series of from unqualified classification...... 559 
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Ratee—Continued. Ratee—Continued. 
Carload—Continued. Section 22 quotations 
Mixed shipments—Continued. Construction against drafting carrier— 
An any-quantity rating on radio sec. 22 motor carrier tender which of- 
transmitting and receiving sets, fers Govt. transportation services for 
combined, in an exceptions tariff, shipments of explosives and ammuni- 
which provides that such any- tion from Romulus, N.Y., to Madison, 
quantity rating is not applicable on Ind., with stop to partially load at 
straight truckload shipments, does Atlas, Ohio, must be construed as con- 
not remove third-class rating pro- templating load of freight originating 
vided on straight truckload ship- at Romulus, N.Y., with only stop at 
ments for this item in classification Atlas, Ohio, for partial loading and is 
tariff; therefore, the rule in classi- not for application where entire ship- 
fication tariff that rating on mixed ment is loaded at Atlas, Ohio, the 
truckload shipment, which includes tender having been drafted by carrier 
radio transmitting and receiving without indicating that rate would 
sets, combined, should be the rating become applicable upon merely mak- 
provided at straight truckload rate ing vehicle available at Romulus, 
for item, ts for application N.Y., whether or not loaded with 
Class ov. commodity—released value. freight, must be construed most 
(See Transportation, rates, value re- strongly against carrier and any ques 
leased v. unreleased) tion concerning interpretation re- 
Classification—value undeclared. (See solved in favor of Govt 


Ty 1 i Offer and acceptance—sec. 22 motor car- 
pn a We we » rier tender for shipments of explosives 


between Romulus, N.Y., and Madison, 
Exceptions in tariff—exceptions rates v. Ind., which provides that tender when 


classification ratee—although an excep- accepted by Govt. by making any 
tion rating on an article in freight tariff shipment will constitute transporta- 
usually removes the rating on such tion agreement, is not continuing con- 
article from classification tariff, a quall- tract upon acceptance of first shipment 
fication of rating in an exceptions tariff which obligates Govt. by reason of car- 
and an unqualified rating on same article rier voluntarily making available its 
in classification tariff are separate and trucks at specified points on regularly 
distinct items from _ transportation scheduled basis, regardless of whether 
standpoint, so that a qualified excep- freight is shipped, but instead is con- 
tions rating does not remove the rating tinuing offer to enter into series of con- 
on such article from unqualified classi- tracts governing each shipment as 
tendered; therefore, carrier being under 
no obligation to make services avail- 
able on regular basis, except to extent 
Before motor carriers furnishing trans- required under Interstate Commerce 
portation services under Govt. bills Act and its certificates of authority, 
of lading can be entitled to premium there is no consideration moving to 
charges for exclusive use of vehicles, Govt. to pay higher charge under ten- 
two conditions must be shown by der for shipments from Atlas, Ohio, to 
carriers to have been satisfied: first, 
there must be substantial compli- Tariff construction—under basic freight 
ance with exclusive use of vehicle tariff referring to use of lower maximum 
tariff or quotation requirements con- rates in transcontinental tariff which 
cerning annotation on bill of lading, specifies that before rates may be applied 
and, second, there must be evidence the “rules and regulations” in tariff must 
that exclusive-use-of-vehicle service be observed, such rules and regulations 
are construed to be separate and distinct 
In absence of a notation required by from routing instructions and not to be 
motor carrier tariff on Govt. bill of regarded as including routing instruc- 
lading that exclusive use of vehicle tions; therefore, the use of routing pro- 
was ordered by shipper for less-than- visions in basic tariff and lower maxi 
truckload shipment tendered to motor mum transcontinental rates were prop- 
carrier, & notation that seal was ap- erly applied in computation of freight 
plied by shipper does not justify charges for Govt. shipment 
treating shipment as other than a Value released v. unreleased—in compu- 
less-than-truckload shipment and tation of freight charges on shipment of 
Premium charges for exclusive use of internal combustion engines transported 
by motor carrier under Govt. bill of lad- 
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ing which indicates that engines were 
tendered at maximum value applicable 
to lowest published rate, the higher com- 
modity rate in tariff which specifies that 
released valuation provisions in classifi- 
cation tariff are not for application does 
not supersede released value classifica- 
tion rating, the released and unreleased 
classification ratings being separate and 
distinct items for transportation pur- 
poses and a commodity not subject to re- 
leased value may only supersede an un- 
released classification rating; therefore. 
additional charges on such higher com 
modity rating are not for allowance for 
shipment tendered at released value... 
Remains—deceased civilian employees— 
Alaska and Hawaii—after admission of 
Alaska and Hawaii into Union, employees 
Officially stationed in those States were 
only entitled, under act of July 8, 1940, 5 
U.S.C. 103a, which authorizes the trans- 
portation of remains at Govt. expense un- 
der certain circumstances, to benefits 
which acre provided for employees in U.S. 
{who die while in travel status} rather than 
to benefits provided for employees sta 
tioned in Territory or possession of U.S. or 
in foreign country; status of Alaska and 
Hawaii on date of death of employee being 
determinative of benefits payable by 


Requests—issuance, use, etc.—teleticketing 


contracts—a teletype ticket service con- 
tract between GSA and an airline under 
which, in exchange for Govt. transporta- 
tion requests, airline tickets are electroni- 
cally transmitted and issued to employees 
for official travel by means of teletype 
ticket receiver is proper, provided Govt. 
and its employees are exempt from liability 
in excess of that incident to conventional 
procedures, that recovery of unauthorized 
or excessive charges is limited to proceed 
ings against persons who obtain transpor- 
tation resulting in such charges, that pro 
cedures are established for handling excess 
baggage charges with the airline continuing 
to be responsible for validation stamp, and 
provided further that arrangements are 
made which would permit participation of 
other airlines 

Routes—routing instructions—under basic 
freight tariff referring to use of lower maxi- 
mum rates in transcontinental tariff 
which specifies that before rates may be 
applied the “rules and regulations” in 
tariff must be observed, such rules and 
regulations are construed to be separate 
and distinct from routing instructions and 
not to be regarded as including routing 
instructions; therefore, the use of routing 
provisions in basic tariff and lower maxi- 
mum transcontinental rates were properly 
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applied in computation of freight charges 
for Govt. shipment 
Vessels 

American—Cargo Preference Act—Great 
Lakes advance shipments—in view of 
the purpose of Cargo Preference Act, to 
assure that at least 50% of Govt. spon- 
sored cargoes are moved on privately 
owned U.S.-flag commercial vessels, the 
phrase “‘which may be transported on 
ocean vessels,’ in 46 U.S.C. 1241(b), 
should be construed as pertaining to all 
cargo movements by water in foreign 
commerce; therefore, shipment on lake 
or ocean carriers of grain from Great 
Lakes ports to Canadian St. Lawrence 
River ports for storage before ultimate 
exportation to overseas destinations 
comes within the phrase “‘which may be 
transported on ocean vessels’ so that 
50% of such cargo is required to be 
carried on U.S.-flag commercial vessels. 


Foreign 
American vessel availability 
Freighters 

If use of foreign freighters between 
the Canal Zone and Miami, Fla., 
for official travel of Govt. em- 
ployees to and from southeastern 
U.S. results in substantial savings 
in time and funds over use of simi- 
lar American flag vessels which sail 
to New Orleans, La., and to N.Y. 
City, a determination that no 
American flag vessels are available 
for such travel for purposes of sec. 
901, Merchant Marine Act, 1936, 
may be justified 

If use of foreign freighters between 
Canal Zone and Miami, Fla., for 
Official travel of Govt. employees 
to and from southeastern U.S. 
would result in travel by circuitous 
route, allowance of cost of trans- 
portation on foreign freighters 
would depend upon availability 
of American flag vessels, either 
passenger or freight, on usually 
traveled route since requirement 
of sec. 901, Merchant Marine Act, 
1936, that employees use American 
flag vessels for official travel is not 
limited to passenger vessels. 

Requirement for use of American 
flag vessels by Govt. employees for 
travel on official business in sec. 
901, Merchant Marine Act, 1936, 
is not limited to use of passenger 
vessels but may be invoked for 
travel by freighters, which have 
limited passenger accommoda- 
tions, so that employee who wants 
to use foreign freighter on official 
travel either in lieu of American 
Passenger vessel or in lieu of 
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Vessela—Continued. 
Foreign— Continued. 
American vessel availability—Con. 
Freighters—Continued, 

American freighter when that is 
the only means of sea travel comes 
within restriction and is precluded 
from receiving any allowance for 
travel on foreign freighter. 


TRAVEL EXPENSES 


Boards, committees, and commissions— 
State government employees—notwith- 
standing act of Sept. 2, 1958, which 
authorized establishment of Commission 
on International Rules of Judicial Proce- 
dure, does not contain provision for pay- 
ment of travel, subsistence and other 
necessary expenses for two State govt. 
commission members but does contain 
provision for such expenses as are author- 
ized by sec. 5, Admin. Exp. Act of 1946 
5 U.S.C. 73b-2, for members of Advisory 
Committee appointed under 1958 act, it 
does not follow that payment of travel 
expenses to two State govt. members must 
be denied; therefore, in view of fact that 
use of sec. 5, 5 U.S.C. 73b-2, for persons 
serving without compensation does not 
require other affirmative statutory au- 
thority, the two State govt. members may 
be considered as persons serving without 
compensation for payment of travel 
CD is ciccnicitinbttinshibinitaaibiiiaicecpliitinsininaminats 


Credit cards. (See Credit Cards) 
Ferry fares— English Channel—transporta- 
tion of employee, who is in travel status, 
and his privately owned automobile 
across English Channel by air ferry or 
surface vessel where automobile is driven 
directly on and off aircraft or vessel with- 
out preparation, packing or drainage of 
gasoline involved in freight shipments of 
autos and when purpose of service is to 
connect highway system of England with 
that of France is properly regarded as 
ferry service and charges are reimbursable 
under sec. 3.5b(1), Stand. Govt. Travel 
Regs., which permits reimbursement of 
ferry fares in addition to payment of 
mileage. 34 Comp. Gen. 530; B-112971, 
Apr. 18, 1955, modified 
Leaves of absence 
Return to official station 
Payment basis 
Although generally employees who 
are away from permanent duty sta. 
tions in annual leave status and who 
are ordered to return to headquar 
ters for official duty are not entitled 
to reimbursement for travel ex: 
penses for return to headquarters, 
there may be cases where return 
travel because of urgent and unfore- 
seen official circumstances would 


Page | TRAVEL EXPENSES—Continued. 
Leaves of absence—Continued. 
Return to official station—Continued. 
Payment basie—Continued. 
justify reimbursement to employee 


An administrative regulation which 
would permit reimbursement for 
travel expenses when employees who 
are authorized annual leave for five 
days or more are recalled to their 
permanent duty station within 24 
hours after departure because of 
urgent unforeseen circumstance 
would be proper, provided travel 
order clearly indicates an admin- 
istrative determination has been 
made that it would be unreasonable 
to require employee to assume ad- 
ditional travel expense in compli- 
ance with recall order. 

Since use of annual leave is no longer 3 
privilege but an absolute right, sub- 
ject to authority of head of depart- 
ment or establishment concerned to 
fix time at which leave may be taken, 
holding in 3 Comp. Gen. 760, that 
employee who is required to inter- 
rupt annual leave status to return to 
headquarters for official duty is not 
entitled to reimbursement for travel 
expenses for return to headquarters 
or for return to place of leave, should 
he elect to resume leave status, is no 
longer for application 

Temporary duty—after departure on leave— 
payment basis—an employee whose 
authorized leave of absence away from 
permanent duty station is temporarily 
interrupted because he is recalled to 
duty, or because he is ordered to perform 
temporary duty at another place, and 
employee wishes to resume leave status 
immediately after completion of official 
duty, travel expenses not to exceed cost 
of travel from place where leave was in- 
terrupted to place where duty was per- 
formed and return may be authorized, 
provided a statement is included in 
travel order that administrative deter- 
mination was made that it would be 
unreasonable to require employee to as- 
sume additional travel expense in com- 
pliance with temporary duty 


Military personnel 


Escorts—dependents’ medical care—in 
view of fact that specific benefits enumer- 
ated in Dependents’ Medical Care Act 
do not include authority for transporta- 
tion at Govt. expense and that such au- 
thority may not be implied from the 
authority to transfer patients between 
facilities, travel of members of uniformed 
services as attendants for minor children 
to medical facilities may not be regarded 
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Military personnel—Continued. 
as travel of official business for reimburse- 
ment for travel expenses, but must be 
regarded as travel for convenience of 
member and dependents, notwithstand- 
ing that travel was performed pursuant 
ODIs ak Siiindctivecdscastenttsccdions 
Insane and incompetents 
Persons who, after induction or enlist- 
ment in uniformed services, are found 
by qualified medical doctors to have 
been mentally incompetent on date of 
enlistment or induction may not be 
regarded as insane persons the same as 
persons who have been judicially deter- 
mined by court to be insane prior to 
enlistment or induction; therefore, 
such persons are regarded'as members 
of uniformed services until date of re- 
lease from military control and en- 
titled to pay and allowances, paid and 
unpaid, and to travel and transporta- 
tion allowances authorized for mem- 
bers who are discharged on account of 
mental condition; also, such members 
are liable for debts due U.S. at time of 


Persons who were enlisted or inducted 
into uniformed services prior to dis- 
covery of prior existing judicial deter- 
mination of insanity may be regarded 
as “rejected applicants’’ within mean- 
ing of travel and transportation pro- 
visions of sec. 303(e), Career Compen- 
sation Act of 1949, 37 U.S.C. 253(e), to 
be entitled to transportation in kind 
upon release from military control-.-. 

Minority enlistee releases 

A person whose enlistment in Army or 
Air Force while under minimum statu- 
tory enlistment age is terminated by 
Govt. due to minority may be regarded 
as a “rejected applicant” within mean- 
ing of travel and transportation pro- 
visions of sec. 303(e), Career Compen- 
sation Act of 1949, to be entitled to 
transportation in kind upon release 
from military control................. 

If an underage enlistment in Army or 
Air Force is not terminated by Govt. 
and the person is permitted to serve 
the full period of enlistment, including 
time after attaining minimum statu- 
tory enlistment age of 17 years, he is 
entitled to pay and allowances to date 
of discharge, including travel allow- 
ances from last station as provided by 

Personal convenience—return to head- 
quarters over hol'days, weekends, etc.— 
an amendment to Joint Travel Regs. to 
provide that members of uniformed 
services who voluntarily return from 
temporary duty stations to permanent 
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Military personnel—Continued. 


stations or places of abode over week- 
ends, holidays, ete., may be reimbursed 
for travel not to exceed per diem which 
would have accrued had they remained 
at temporary duty station is proper 
under sec, 303(a), Career Compensation 
Act of 1949, 37 U.S.C. 253, which not 
only authorizes payment of travel allow- 
ances to members away from designated 
posts of duty under orders but permits 
Secretaries concerned to establish or to 
adjust allowances by regulation... ....... 
Prisoners—civilian prison release—term 
“discharged prisoners” in sec. 303(e), 
Career Compensation Act, which defines 
classes of military personnel entitled to 
travel and transportation at Govt. 
expense, has reference to prisoners dis- 
charged from U.S. military confinement 
facilities rather than former members 
discharged under other than honorable 
conditions upon release from confine- 
ment in civilian prisons; therefore, travel 
and transportation autority in sec. 303 of 
Career Compensation Act of 1949 may 
not be used as authority for furnishing 
transportation and subsistence at Govt. 
expense for former members released 
from civilian prisons.-.................. 
Taxicabs 
Privately owned automobile in lieu of 
Round-trip mileage allowance for 
members of uniformed services at 
seven cents per mile in lieu of reim- 
bursement for use of taxicabs for 
each one-way trip between residence 
or duty station and common carrier 
terminal by privately owned auto- 
mobile, not to exceed usual taxicab 
fare, including allowable tip, for 
one-way trip from home to terminal 
or terminal to home may be au- 
thorized under provisions of sec. 
303(a), Career Compensation Act 
of 1949, 37 U.S.C. 253(a), which 
provides seven cents per mile for 
travel away from designated post of 
duty; therefore, pars. 4401-2 and 
4402, Joint Travel Regs., may be 
amended accordingly............... 
Since one-way trips by members of 
uniformed services between resi- 
dence or duty station and carrier 
terminal incident to beginning or 
ending of travel away from perma- 
nent duty station are to be distin- 
guished from travel on official 
business within linits of duty station, 
which is reimbursable under sec. 
2(m), act of Sept. 1, 1954, 40 U.S.C, 
491(m), the reimbursement author- 
ity for commutation of such one-way 
trip expenses on round-trip mileage 
basis under sec. 303(a), Career Com- 
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Military personnel—Continued. 
Taxicabe— Continued. 
Privately owned automobile in lieu of — 
Continued. 
pensation Act of 1949, is subject to 
seven cents a mile maximum fixed 
by sec. 303a, Career Compensation 


An amendment of the Joint Travel 
Regs. to provide for reimbursement 
of parking fees in addition to mileage 
for members of uniformed services 
who use privately owned automo- 
biles, in lieu of public transportation, 
for official travel from home or duty 
station to common carrier terminal 
would be proper and in consonance 
with sec. 2(m), act of Sept. 1, 1964, 
40 U.S.C. 491(m), which was de- 
signed to allow travel expenses to 
members of uniformed services on 
same basis as for civilian employees, 
provided that mileage is limited to 
one round trip and that parking fees 
plus mileage do not exceed taxi fare 
B-126978, May 17, 1956, modified... 

Overseas employees 

Constructive travel costs 
Use of other than authorized mode 

In computing constructive home leave 
travel costs for overseas employee 
who was unable to use available 
family-plan airline rate for travel in 
U.S. because he used a vessel instead 
of authorized air transportation for 
trip from overseas station to U.S. and 
who was unable to use family-plan 
rate on return trip because he de- 
parted prior to time required for di- 
rect return travel to overseas station 
for purpose of using annual leave at 
another place in U.S., family-plan 
airline rate should be used, notwith- 
standing family-plan rate was not 
available on days employee actually 
traveled; therefore, employee is lia- 
ble for excess travel costs. .......-.- 

The rule that, when family-plan air- 
line rate is lowest first-class rate 
available, such rate is for use in 
determining constructive travel costs 
for overseas employees is for applica- 
tion when travel is performed by 
modes other than as authorized in 
travel orders and when travel is per- 
formed to place other than place of 
actual residence, provided a more 
restrictive administrative regulation 
has not been adopted or orders do 
not limit cost comparison to the 
accommodations actually used - .... 

Home leave 
Residence determination—overseas em- 

ployee who designated same place 

(Kansas City, Mo.) as U.S. residence 
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Overseas employees—Continued. 
Home leave—C ontinued. 
at time of transfer overseas and at time 
of executing reemployment agreement 
but who, after completion of home 
leave travel when he visited Kansas 
City and Nashville, Tenn., requested 
amended travel order to show Nash- 
ville as actual residence has not estab- 
lished that error in residence designa- 
tion was made but rather evidence 
establishes that employee’s actual 
place of residence at time of transfer 
was Kansas City; therefore, payment 
of round-trip home leave travel at 
Govt. expense to other than em- 
ployee’s residence in Kansas City 
ne 06 WO MR Riicc inn ecncttiscccecne 
Travel status—overseas employees who 
become ill or incapacitated during 
period of home leave may not be re- 
garded as in travel status after arrival 
at home leave point to come within 
purview of sec. 6.5a, Stand. Govt 
Travel Regs., which permits continu- 
ation of per diem for travelers who 
take leave because of illness or injury, 
provided they are in fact in official 
travel or temporary duty status away 
from or en route to official station; 
therefore, employee’s travel status 
having terminated on arrival at home 
leave point, he is not entitled to per 
diem for subsequent period of illness 
and his travel status did not commence 
again until he began travel to tem- 
porary point for consultation duty .___- 


Private parties—use of sec. 5, Administrative 
Expenses Act of 1946, authority—notwith- 
standing act of Sept. 2, 1958, which author- 
ized establishment of Commission on 
International Rules of Judicial Procedure, 
does not contain provision for payment 
of travel, subsistence and other necessary 
expenses for two State govt. commission 
members but does contain provision for 
such expenses as are authorized by sec. 5, 
Admin. Exp. Act of 1946, 5 U.S.C. 73b-2, 
for members of Advisory Committee 
appointed under 1958 act, it does not 
follow that payment of travel expenses to 
two State govt. members must be denied; 
therefore, in view of fact that use of sec. 5, 
5 U.S.C. 73b-2, for persons serving without 
compensation does not require other 
affirmative statutory authority, the two 
State govt. members may be considered 
as persons serving without compensation 
for payment of travel expenses... 


Cemporary duty—after departure on leave— 
payment basis—an employee whose au- 
thorized leave of absence away from per- 
manent duty station is temporarily inter- 
rupted because he fs recalled to duty, or 
because he is ordered to perform temporary 
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duty at another place, and employee 
wishes to resume leave status immediately 
after completion of official duty, travel 
expenses not to exceed cost of travel from 
place where leave was interrupted to place 
where duty was performed and return 
may be authorized, provided a statement 
is included in travel order that admini- 
strative determination was made that it 
would be unreasonable to require employee 
to assume additional travel expense in 
compliance with temporary duty.....-.-.- 
Witnesses 
Appearances involving employment— 
activity v. criminal matter--Govt. em- 
ployee witness who is ordered to be 
available and to testify in grand jury 
proceedings concerning facts acquired 
in assigned duties is to be regarded as 
appearing as witness in case involving 
activity with which employed within 
purview of 28 U.S.C. 1823(a) and is, 
therefore, only entitled to travel and 
per diem allowances provided in that 
section, which allowances are payable 
from appropriations of employing agency 
Postal service employees—postal employee 
who, during period when ordered to be 
available for pretrial conferences and to 
testify in grand jury proceedings con- 
cerning facts acquired in assigned duties, 
was converted from substitute to regular 
clerk may have litigation time regarded 
as time worked; however, while em- 
ployee had substitute status, he is 
entitled to witness fees and mileage 
under 28 U.S.C. 1821, but is precluded 
by sec. 605(b), Postal Field Service 
Compensation Act of 1955, from receiv- 
ing overtime, but after assignment as 
regular clerk he is restricted to travel 
allowances in 28 U.S.C. 1823(a), but 
may receive overtime for witness time 
which was in addition to performance 
of regular night duties................... 


VEHICLES 


Gasoline purchase with coupon books. (See 
Payments, advance, coupon books, etc.) 
Government—liability insurance—overseas 
automobiles—although authority for pro- 
curement of insurance on Govt.-owned 
automobiles in foreign countries granted 
to Dept. of State by act of Aug. 1, 1956, 
5 U.S.C. 170h(a), and extended to Foreign 
Agricultural Service under Dept. of 
Agriculture and Farm Credit Admin. 
Appropriation Act, 1958, makes appro- 
priations for Foreign Agricultural Service 
available for purchase of insurange for 
vehicles of that Service, such specific 
authority for only one agency indicates 
that other appropriations of Dept. of 
Agriculture would not be available for 
insurance on overseas vehicles of Agricul- 
tural Research Service even though other 
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than monetary considerations in foreign 
countries would make such insurance 
coverage advantageous to Govt............ 

Rental—credit cards. (See Credit Cards, 
in lieu of receipt) 


VESSELS 


Sales—price—depreciation allowance—in the 
determination of sales price for certain ves- 
sels authorized to be sold to a foreign coun- 
try, pursuant to act of May 14, 1960, P.L. 
86-473, 73 Stat. 143, the depreciation allow- 
ance given to purchasers is for computation 
on statutory sales price before such sales 
price is reduced by prior payments in ac- 
cordance with explanation given by mem- 
ber of conference committee when the con- 
ference report on the bill, which became 
act of May 14, 1960, was being considered, 
which explanation is regarded as having 
more weight than an earlier statement 
made, at time of its passage by the Senate, 
by the chairman of legislative committee 
which reported the bill, to the effect that 
depreciation allowance was to be com- 
puted on sales price after reduction of con- 
I cdkntccanshucnnnanenineens 

Transportation and travel expense matters. 
(See Transportation, vessels) 


VETERANS ADMINISTRATION 


Employees—leave—the act of July 28, 1959, 
38 U.S.C. 235, which granted to Veterans 
Admin. employees, who are U.S. citizens 
employed in the Republic of the Philip- 
pines, certain benefits accorded Foreign 
Service personnel must be applied prospec- 
tively, in absence of express or implied 
language required for retroactive construc- 
tion, so that creditable service for home 
leave begins to accrue for such employees 
on July 28, 1959, and such leave should be 
recorded and available for use without 
limitation pursuant to 5 U.S.C. 2062f, but 
no lump-sum payment is authorized for 
any unused home leave.................-- 


VIRGIN ISLANDS 


Contracts 
Appropriation availability 
Under act of Sept. 2, 1958, 48 U.8.C. 
1407c(0), which authorizes construc- 
tion of salt water distillation facilities 
in St. Thomas, Virgin Islands, but re- 
quires principal contract for construc- 
tion to be submitted to House and 
Senate Committees on Interior and 
Insular Affairs, a conditional contract 
for purchase of salt water distillation 
unit—as distinguished from contract 
for power equipment or for installa- 
tion—may be regarded as principal 
CN aii ass cicidciieiwadededne 
Under authority granted to Virgin Is- 
lands Corp. to construct salt water dis- 
tillation facilities in St. Thomas, by 
act of Sept. 2, 1958, 48 U.8.0. 1407¢(0), 
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VIRGIN ISLANDS—Continued. 
Contracts—Continued. 


Appropriation availability—Continued. 
which requires that principal contract 
for construction be submitted to 
House and Senate Committees on In- 
terior and Insular Affairs for period of 
45 days prior to execution, and in ab- 
sence of appropriation for such con- 
struction, a proposal to advertise for 
bids, to evaluate bids, and to prepare 
conditional contract subject to ap- 
proval of respective Congressional 
Committees and contingent upon fu- 
ture appropriation by Congress of suf- 
ficient funds to make payment under 
contract would comply with law and 
protect interests of Govt., provided 
provision is included to effect that no 
legal liability on part of Govt. for pay- 
ment of any money shall arise until 
appropriation has been made 

Notice of award of a Virgin Islands con- 
struction contract under which Govt. 
might become obligated to make pay- 
ment to contractor prior to July 1, 
when appropriation for project be- 
comes available, may not be given, 
notwithstanding contracting officer 
indicates he could delay approval of 
payment so it would not be made until 
after July 1, since such delay beyond 
reasonable time would not be effective 
against contractor; however, an agree- 
ment which provides for early com- 
mencement of work, upon condition that 
Govt. will not be under any obligation 
to make payment prior to availability 
of appropriation, may be made 


VOUCHERS AND INVOICES 


Supporting documents 

Credit cards. (See Credit Cards, in lieu 
of receipt) 

Interagency services—a certification on 
voucher for reimbursement for services 
and materials performed under inter- 
agency agreement when voucher is not 
supported by evidence that services 
and materials ordered were furnished 
and accepted would be meaningless 
and not within contemplation of act of 
Dec. 29, 1941, 31 U.S.C. 82c, which 
makes it responsibility of officer or em- 
ployee certifying voucher to ensure that 
facts stated or certified are correct and 
that proposed payment is lawful under 
appropriation or fund chargeable _. _-_- 


WITNESSES 


Government employees—travel expenses. 
(See Travel Expenses, witnesses) 
Indigent defendants—costs. (See Courts, 
costs, Government liability, indigent per- 
sons) 

Military courte—fees. (See Courts, wit- 
nesses, fees, pretrial, etc., services) 


Provision in sec. 208, Naval Reserve Act 
of 1988, which excluded two months of 
obligated active duty in each 4-year pe- 
riod which enlisted members were re- 
quired to perform after transfer to Fleet 
Reserve for recomputing retainer and 
retired pay based on active service after 
retirement or transfer, was effective until 
repeal by act of Aug. 10, 1956, so that such 
active duty performed prior to Aug. 10, 
1956, is not creditable to increase retired 
pay; however, in view of definition of 
active duty in 10 U.S.C. 101(22), such 
training duty performed after Aug. 10, 
1956, by enlisted members after transfer 
to Fleet Reserve is to be regarded as 
active duty for increasing retainer or re- 
tired pay under 10 U.S.C. 1402(a) - - .... 

Although active duty for training per- 
formed on or after Aug. 10, 1956, by mem- 
ber of reserve component of Armed 
Forces may be considered as active duty 
to determine eligibility for, or the 
amount of, lump-sum readjustment pay 
under act of July 9, 1956, such duty per- 
formed prior to Aug. 10, 1956, may not be 
considered as active duty for those pur- 
poses because change in definition of 
active duty to include training duty con- 
tained in act of Aug. 10, 1956, does not 
apply retroactively 

Inclusion in definition of ‘‘active duty” in 
10 U.S.C. 101(22), which was enacted 
into positive law by act of Aug. 10, 1956, 
of “full time training duty”’ requires ap- 
plication of such definition to service 
performed by members of reserve com- 
ponents of Armed Forces after such date 
rather than more restrictive definition 
in sec. 101(b), Armed Forces Reserve Act 
of 1952; therefore, member of reserve 
component may have periods of active 
duty for training performed on or 
after Aug. 10, 1956, credited as part of 
continuous active duty necessary for eli- 
gibility for lump-sum readjustment pay- 
ment prescribed in sec. 265, Armed 
Forces Reserve Act of 1952, as added by 
act of July 9, 1956, and, since active serv- 
ice means service on active duty (10 
U.S.C. 101(24)), he may have such serv- 
ice included for use as a multiplier in 
computation of amount of readjustment 
pay. 36 Comp. Gen. 129, modified 

Training duty performed by retired mem- 
bers of uniformed services after retire- 
ment, but prior to Aug. 10, 1956, may not 


be included in computation of length of. 


active service to increase retired pay, 
there being no indication of congressional 
intention that 10 U.S.C. 101(22), as en- 
acted into positive law by act of Aug. 10, 
1956, which effected substantive change 
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“Active duty”—Continued. improvements come within prohibition in 
in definition of active duty to include 10 U.S.C, 6112(b) and he is precluded from 
training duty, should have retroactive receiving retired pay from Navy-.......... 366 
Oss ea cet teknciian 241 “Conviction” —the effective date of a convic- 
“ Appointive position’’—a civil service retired tion for stoppage of retired pay pursuant to 
annuitant who is reemployed under con- sec. 1, act of Sept. 1, 1954, 5 U.S.C. 2282, 
tract which establishes employer-employee should, in absence of an authoritative 
relationship rather than independent con- judicial decision, be determined in a man- 
tractor status is to be considered as ‘‘em- ner which will result in the least expendi- 
ployed” in “appointive” position within ture of public funds so that the day a jury 
meaning of sec. 13(b), Civil Service Retire- returns a verdict of guilty, rather than a 
ment Act, 5 U.S.C. 2263, for annuity de- later date when judgment is ordered exe- 
ductions, in view of long-standing inter- cuted, should be considered time of con- 
pretation of word “‘appointed”’ as bringing viction and retired pay stopped the 
persons employed under contract under ND Gi itinbiciinddtcvettbbavece 741 
statutory prohibitions, or restrictions, ap- “Damages” —air transportation costs which 
plicable to reemployed annuitants, and in were incurred in shipment of replaced con- 
absence of evidence of congressional intent struction material lost or damaged beyond 
that word “appointive’’ in sec. 13(b) was repair in derailment on Alaska Railroad 
used in more restrictive sense than similar so replaced material could reach construc- 
words in former statutes.................. 681 tion site before adverse weather conditions 
“*Bonds’’—proceeds from sale of negotiable began may not be regarded as cost incident 
bonds which are guaranteed as to both to urgent or special condition which was 
principal and interest by U.S. should be within knowledge of Alaska Railroad at 
regarded as public moneys required to be time of acceptance of rail shipment to make 
deposited in Treasury of U.S. pursuant to carrier liable, even though Railroad had 
31 U.S.C. 482 and 31 U.S.C. 521, in the knowledge of the character and use of 
absence of specific statutory authority material and general knowledge of when 
which would permit deposit of such funds adverse construction weather would begin; 
in commercial banks or other private de- therefore, in absence of actual communica- 
I cicwiedtcdtncbcbinduidiatadatin 98 tion to Railroad of importance of prompt 
“Building”—a testing facility which will be delivery the consequences of delay, air 
used for radiation protection of personnel transportation costs are not foreseen or 
on mineral research project, and which will anticipated expenses to be natural and 
consist of a well with chamber surrounded probable consequences of breach of con- 
by heavy density concrete walls with spe- tract for shipment within definition of 
cial viewing and control devices, is not to general damages to make Railroad liable... 700 
be regarded as a building in ordinary sense “Discharge”—term “discharge” in 10 
of the word nor as public improvement U.S.C. 4837(d) and 9837(d), which author- 
within scope of sec. 3733, R.S., 41 U.S.C. ize the remission or cancellation of enlisted 
12, to require specific appropriation; there- member’s debts remaining unpaid at time 
fore, acquisition of such facility by contract of discharge, refers to actual termination of 
may be considered comparable to pro- status on active list and not to any formal 
curement of other equipment for research document recetved by member upon re- 
projects and funds appropriated to Bur. of lease from active duty so as to bring mem- 
Mines for conservation and development bers no longer performing active service 


of mineral sources may be used for costs of within purview of law; therefore, debts of 


I in idiiictbnn cckedeniccititinwsicicen 822 enlisted members which accrued during 
“Construction” —although terms “supplies” active duty or subsequent to retirement 

and “‘materials’’ ordinarily may be con- may not be remitted or canceled under 10 

strued as having reference to tangible per- U.S.C. 4837(d) and 9837(d) after enlisted 

sonal property, to construe the term member has been retired or transferred to 

“naval supplies or war materials” in the RAR nkddanencidadnbuntbitengenina’ 415 


prohibition in 10 U.S.C, 6112(b) against “Discharged prisoners”—term “discharged 





retired officers of Regular Navy or Regular 
Marine Corps receiving payment from 
U.S. while engaged in selling, or contract- 
ing or negotiating to sell, naval supplies or 
war materials to Dept. of Navy, as includ- 
ing only personal property, would create 
a disparity and frustrate purposes of pro- 


hibition in every case involving other 
kinds of property; therefore, sales activities 


of retired Regular Navy officer in connec- 
tion with contracts for constructing airport 


prisoners” in see. 303(e), Career Compensa- 
tion Act, which defines classes of military 
personnel entitled to travel and transporta- 
tion at Govt. expense, has reference to 
prisoners discharged from U.S. military 
confinement facilities rather than former 
members discharged under other than 


honorable conditions upon release from 
confinement in civilian prisons; therefore, 


travel and transportation authority in sec. 
303 of Career Compensation Act of 1949 
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may not be used as authority for furnishing “Legal training”—Continued. 


transportation and subsistence at Govt. 
expense for former members released from 


which are administratively granted pur- 
suant to 5 U.S.C, 1082(7) may not be re- 
garded as “increases in compensation 
granted by law”’ as that term is used in sec. 
701(b), Classification Act of 1949, 5 U.8.C. 
1121(b), to exclude such increases from 
consideration as equivalent increases for 
periodic step increases; hence, wage board 
employees who receive wage increases prior 
to transfer to positions under Classification 
Act of 1949 are required to wait prescribed 
period from wage hoard increase before 
becoming entitled to periodic step- 


“Government vessel”’—a barracks ship with- 
out propulsion plant to which Navy per- 
sonnel are required to report for temporary 
duty, in connection with fitting-out or 
conversion of vessels in the area and on 
which berthing and messing facilities are 
provided, need not be regarded as Govt. 
vessel under par. 4201-8, Joint Travel Regs. 
which prohibits per diem for temporary 
duty aboard Govt. vessels; therefore, per 
diem as prescribed in par. 4206, Joint 
Travel Regs., for temporary duty in con- 
nection with fitting-out or conversion of 
vessels is for payment, provided deduc- 
tions are made for quarters and for meals, 
in case of enlisted members, furnished on 
nO cccemewencetneterneenisncs <0 


“Improvements’”’—appropriation of funds as 


statutory limitations in identical amounts 
specified in an agency’s budget estimates 
far “land and structures” and “improve- 
ment and care of grounds and repairs to 
buildings” is regarded as a definite deter- 
mination. by Congress that expenditures 
chargeable to those appropriations are re- 
quired to be kept within limits of funds 
provided for particular objects...... woin 

“Legal training” 

While prohibition in sec, 618, Dept. of 
Defense Appropriation Act, 1959, 72 
Stat. 727, against use of funds for training 
in any legal profession is intended pri- 
marily to preclude training of individ- 
uals at Govt. expense for purpose of ob- 
taining law degrees and qualifying as 
attorneys, it cannot be construed to 
apply only to undergraduate law courses 
leading to degree or to exclude graduate 
courses; therefore, each case must be con- 
sidered on own merits. 

While training of qualified attorneys em- 
ployed in Dept. of Defense in specialized 


legal subjects relating to official duties, 
such as courses in Govt. contracts and 


in trial techniques, constitutes legal 
training, such training does not consti- 


tute “training in a legal profession,” 
which is prohibited by sec. 618, Dept. of 
Defense Appropriation Act, 1959, 72 Stat. 
727, and, in view of specific availability of 
appropriations for training of civilian 
employees when approved by Secretary 
of one of military departments, such 
legal training contracts will not be ob 
jected to when approved 


“May” 


To construe word “may” in multiple item 
invitation which provides that bids will 
be made by individual items and speci- 
fies that “bids on the basis of award in 
the aggregate may be rejected,”’ in per- 
missive sense to permit consideration of 
“all or none” bid would nullify and 
render meaningless requirement for con- 
sideration of bids by individual items 
only and, therefore, word “‘may’’ must 
be construed as word of command so 
that “‘all or none” bid is qualified bid 
which must be rejected as nonresponsive 
to invitation; however, in view of ambi- 
guity, rejection of all bids and readver- 
tisement under invitation which would 
leave no doubt as to acceptability or 
nonacceptability of “all or none’’ bids 
would be in best interests of Govt 


To construe sec. 403, Agricultural Trade 
Development and Assistance Act of 1954, 
7 U.S.C. 1731, which provides with re- 
spect to sales of surplus agricultural com- 
modities to friendly nations “‘that pay 
ments may be made in approximately 
equal annual amounts over periods not 
to exceed 20 years,’’ as authorizing pay- 
ments on # biannual or deferred 10- or 
20-year payment basis would be to con- 
strue the word “may” in its permissive 
sense without consideration for entire 
context of sentence and without regard 
to qualifying words “in approximately 
equal annual amounts”’; therefore, while 


the section does permit slight flexibility 
or variation in annual amount, it may 


not be construed as authorizing payment 
In other than equal annual amounts or in 
approximately equal annual amounts. -. 


“Municipalities” —the term “incorporated 


municipalities” as used in highway ad- 
vertising control exemption in 23 U.S.C, 
131(b), which excludes highways travers- 
ing commercial and industrial zones within 
boundaries of incorporated municipalities, 
is construed to include incorporated towns 
in view of general meaning of “‘municipal’’ 
as applicable to towns, cities, and in- 
corporated villages and in light of legis- 


lative history which shows congressional 


intent that regulatory prerogatives of in- 
corporated municipalities are not to be 
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“Outside United States”—the purpose of 
commissary stores provision in seo. 618, 
Dept. of Defense Appropriation Act, 1060, 
being to require the fixing of commissary 
prices to cover substantial part of costs of 
operation of commissary store system, the 
statute should be regarded as remedial in 
nature and liberally construed and excep- 
tion as to transportation should be strictly 
construed, so that, in absence of any indi- 
cation in legislative history that phrase 
“excluding all transportation outside 
U.S.” means transportation outside 
boundaries of any state, the usual mean- 
ing—transportation to place without 
U.S.—should prevail; therefore, the pro- 
hibition must be regarded as requiring in- 
clusion of cost of transportation in U.S. in 
sale prices of commissary stores........... 

“Place”—the term “‘place’”’ as used in the 
time of departure and arrival provisions of 
sec. 6.9c, Stand. Govt. Travel Regs., con- 
notes any point at which per diem com- 
mences or ceases or at which 8 change in 
per diem rate may occur and, therefore, 
includes the official station or other point 
at which travel begins as well as a tempo- 
ee 

“Public improvement” — testing facility 
which will be used for radiation protection 
of personnel on mineral research project, 
and which will consist of a well with 
chamber surrounded by heavy density 
concrete walls with special viewing and 
control devices, is not to be regarded as a 
building in ordinary sense of the word nor 
as public improvement within scope of 
sec. 3733, R.S., 41 U.S.C. 12, to require 
specific appropriation; therefore, acqui- 
sition of such facility by contract may be 
considered comparable to procurement of 
other equipment for research projects and 
funds appropriated to Bur. of Mines for 
conservation and development of mineral 
sources may be used for costs of facility -. 

“Repairs’’—expenditures for replacement of 
building entirely destroyed by fire, using 
same site and foundation, may not be 
regarded as expenses for work incident to 
“repair” or “‘maintenance’’ of buildings, 
which terms have been defined as to make 
over, to restore to a good or sound state, to 
preserve or keep in existing state or condi- 
tion, to prevent decline; therefore, such 
expenses may not be charged to appro- 
priation for “improvement and care of 
grounds and repair to buildings’’ but must 
be charged to appropriation for “land and 
GIN einckcincbuntinddnducdttbubins 

“Services”—in view of specific provisions in 
secs. 5 and 7, act of Sept. 2, 1957, P.L. 
85-262, 71 Stat. 588 and 589, which deal 
with exemptions from laws affecting em- 
ployment of persons by Lincoln Sesqui- 


centennial Commission, term ‘“‘services’’ 
in sec. 4 of act, which confers broad dis- 
cretionary powers on Commission in pro- 
curement of “‘supplies, services and prop- 
erty”’ without regard to laws and proce- 
dures applicable to Federal agencies, does 
not have reference to personal services; 
therefore, in absence of invocation of au- 
thority in sec. 4 to exempt civil service 
retired annuitant who was employed 
under contract by Commission from 
annuity deduction provisions in sec. 13(b), 
Civil Service Retirement Act, 5 U.S.O. 
2263, together with fact that such deduc- 
tions were made, employee’s compensation 
must be regarded as subject to annuity 
I shai acabectsicadisicdscimnenen 
“Shipping services’’—customs brokers’ fees 
385 which are paid by members of uniformed 
services for effecting entry of privately 
owned automobiles in foreign countries 
after transoceanic shipment at Govt. 
expense, under 10 U.S.C. 6157 (Navy) or 
10 U.S.C. 4748 (Army), may not be re- 
garded as part of ocean transportation 
cost nor may customs serviee be regarded 
as within term “shipping services”’ in sec. 
875 901, Merchant Marine Act, 1936, as 
amended, 46 U.S.C. 1241, which does not 
include services after automobiles are 
unloaded at destination; therefore, reim- 
bursement to members for such charges is 
RUE s Ss ctatictticsstodsssmms 
“So far as practicable’’—the phrase ‘‘so far 
as practicable’ in requirement for use of 
American products in construction of 
vessels using construction-differential sub- 
sidy aid in sec. 505(a), Merchant Marine 
Act, 1936, 46 U.S.C. 1155(a), is, in absence 
of any indication of legislative intent to 
the contrary, to be construed as modifica- 
tion of rigid requirement for exclusive use 
of American products and to permit ad- 
ministrative discretion in those areas where 
822 facts justify purchase of foreign compo- 
nents for domestically manufactured 
equipment; therefore, purchase of Ameri- 
can manufactured vessel gyrocompass 
system which contains a component of 
foreign manufacture would not violate 
statutory requirement in view of repre- 
sentation that it is impractical to redesign 
equipment or to produce component in 
Is Cpa annininnenntbeiclnttbest 
“Supplies or war materials’’—although 
terms “supplies’’ and ‘“materials’’ ordi- 
narily may be construed as having refer- 
ence to tangible personal property, to 
784 construe the term ‘naval supplies or war 
materials” in the prohibition in 10 U.S.C. 
6112(b) against retired officers of Regular 
Navy or Regular Marine Corps receiving 
payment from U.S. while engaged in 
selling, or contracting or negotiating to 
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sell, naval supplies or war materials to 
Dept. of Navy, as including only personal 
property, would create a disparity and 
frustrate purposes of prohibition in every 
case involving other kinds of property; 
therefore, sales activities of retired Regular 
Navy officer in connection with contracts 
for constructing airport improvements 
come within prohibition in 10 U.S.C. 
6112(b) and he is precluded from receiving 
retired pay from Navy-..................-. 


U. S. GOVERNMENT PRINTING OFFICE : 


“Voluntary retirement’”—disability retire- 
ment of Navy officer under 10 U.S.C. 1201 
may not be regarded as voluntary retire- 
ment under sec. 2(e) of act of Aug. 11, 1959, 
P.L. 86-155; hence, officer who has been 
considered but not selected for continusa- 
tion on active list and who is eligible for 
$2,000 payment provided in act of Aug. 11, 
1959, but who is subsequently retired for 
disability is not entitled to $2,000 payment 
as officer voluntarily retired 
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